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Appendices

The following Appendices are incorporated by reference in the RFP:

Appendix A Standard Clauses for New York State Contracts

Appendix B OTDA Terms and Conditions

Appendix B-1 OTDA Security and Confidentiality Terms

Appendix C Offeror’s Certified Statements

Appendix D Diversity Practices Questionnaire and Scoring

Appendix E Administrative Forms

Appendix G Glossary

Appendix | New York State Insurance Requirements

Appendix O Service Levels and Performance Standards

Appendix P Pricing Schedule

Appendix Q Question Submission Form

Appendix T Draft Contract Agreement

Appendix W Scope of Work

Appendix Y Service-Disabled Veteran-Owned Business Enterprises
Requirements

Appendix Z Minority and Women-Owned Business Enterprise (MWBE) Equal

Opportunity (EEO) Participation and Workforce Utilization
Requirements

Employment and Income Verification Services RFP



l. Calendar of Events

Employment and Income Verification Services RFP (#2025-02) Calendar of Events

Anticipated Commencement of Work

Event Date
Issuance of Request for Proposals 10/17/2025
Deadline for Submission of Written Questions 11/05/2025
Responses to Written Questions Posted (on or about) | 11/19/2025
12/17/2025
Deadline for Submission of Proposals 3:00 p.m. ET
Anticipated Notification of Award 5/31/2026
Anticipated Approval of Contract 10/31/2026
11/01/2026

ll. General Description of Services and Definitions

Refer to Appendix G “Glossary” and Appendix B, Section 2 for definitions of terms used

in this RFP.

A. OTDA Overview

The Office of Temporary and Disability Assistance (OTDA) is responsible for
supervising programs that provide assistance and support to eligible families and

individuals.

OTDA'’s functions include but are not limited to: Providing public assistance;
providing assistance in paying for food; providing heating assistance; overseeing
New York State’s Child Support Program; determining certain aspects of
eligibility for Social Security Disability benefits; supervising homeless housing
and services programs; and providing assistance to certain immigrant

populations.

B. Scope of Services

Through this Request for Proposals (“RFP”), OTDA of the State of New York
(“State”) is seeking competitive proposals from qualified vendors for one single
contractor to provide all OTDA’s Employment and Income Verification (EIV)
Services as set forth in Appendix W “Scope of Work” in the RFP (“EIV Services”).

The chosen Bidder must provide OTDA with access to EIV data, to be used in
performing eligibility determinations for applications, renewals, and continued
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eligibility and benefit level for government benefits that include, but are not
limited by, the Supplemental Nutrition Assistance Program (SNAP), Public
Assistance (PA), The Home Energy Assistance Program (HEAP), Medicaid
Assistance (MA), the Child Care Assistance Program (CC), and Child Support
Services (CSS). OTDA completes over 200,000 employment verification lookups
monthly

C. Minimum Mandatory Requirements

Offerors must meet the following Minimum Mandatory Requirements:

1. Have a minimum of three (3) years of experience within the last ten (10) years
combined with that of any Subcontractor for at least one (1) governmental
agency:

a. providing employment and income information for the purpose of
determining eligibility for governmental benefits, and;

b. providing employment and income information without consent from
the individual for the purpose of Child Support Services, and;

c. identifying employers that the applicants/clients/noncustodial parents
may not have disclosed to the government agency.

2. Have access to employment and income information from a minimum of three
(3) out of the following five (5) employers:

a. Wal-Mart
Amazon
Home Depot
Target

® oo o

Lowe’s

Failure to meet a Minimum Mandatory Requirement and any other
requirement in the RFP deemed material by OTDA shall result in a non-
responsive Proposal which will be disqualified.

D. Important Information

This RFP outlines the terms and conditions, and all applicable information
required for submission of a Proposal. Offerors should pay strict attention to the
Deadline for Submission of Proposals (Section | Calendar of Events) to prevent
disqualification. To ensure compliance with these requirements and to prevent
possible disqualification, Offerors should follow the format and instructions
contained in this RFP.

The Offeror is required to review Appendix A, Standard Clauses for NYS
Contracts. Appendix A contains important information related to the Contract to
be entered into as a result of this RFP and will be incorporated, without change
or amendment, into the Contract entered into between OTDA and the successful
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Offeror. By submitting a response to the RFP, the Offeror agrees to comply with
all the provisions of Appendix A.

The Offeror is also required to review Appendix B, OTDA Terms and Conditions,
and Appendix T, Draft Contract Agreement, as it must be willing to enter into an
Agreement which includes the material terms of Appendix B and T should it be
selected for Contract award.

E. Term of the Agreement

The term of the Agreement will be for a period of 5 years beginning on the
Contract Approval Date unless the start date is otherwise indicated in the
Agreement.

lll. Administrative Information

NOTE: Procurement documents may, from time to time, be amended or addenda
issued by OTDA. It is the Offeror’s responsibility to become aware of any such
amendments and/or addenda prior to submission of a Proposal. All amendments and/or
addenda to procurement documents will be posted to the OTDA website at
www.OTDA.ny.gov/contracts/procurement-bid.asp. Only the OTDA website will contain
all amendments and/or addenda to the procurement documents, including the
Responses to Written Questions. Offerors should periodically review the OTDA website
prior to submission of a Proposal to ensure that they have all information required to
submit a complete and responsive Proposal.

A. Restrictions on Communication during the Procurement Process

Offerors are restricted from making oral, written or electronic contacts with OTDA
employees under circumstances where a reasonable person would infer that the
communication was intended to influence the procurement, e.g., an attempt to
influence OTDA to award a bid to a particular Offeror (a “Contact”), other than to
the Point of Contacts (POC) as designated below. This prohibition on
communications begins on the release date of this RFP until the resultant
Contract is approved by the Office of the New York State Comptroller's (OSC’s)
(the “Restricted Period”).

The primary POC for this procurement is:

Nastassia Bezrutczyk

NYS Office of Temporary and Disability Assistance
Bureau of Contract Management

40 North Pearl Street, Suite 12 D

Albany, New York 12243

(518) 486-6352

Email Address: procurements@otda.ny.gov

Other permissible POCs for this procurement are:

Cynthia McGrath
NYS Office of Temporary and Disability Assistance
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Bureau of Contract Management

40 North Pearl Street, Suite 12D

Albany, New York 12243

Phone: (518) 486-6352

Email Address: procurements@otda.ny.gov

Alyson Selchick

NYS Office of Temporary and Disability Assistance
Bureau of Contract Management

40 North Pearl Street, Suite 12D

Albany, New York 12243

Phone: (518) 486-6352

Email Address: procurements@otda.ny.gov

Wallis Howe-Rosenzweig

NYS Office of Temporary and Disability Assistance
Minority and Woman Owned Business Unit

40 North Pearl Street, Suite 12D

Albany, New York 12243

Phone (518) 486-6352

Email Address: procurements@otda.ny.gov

The following communications with OTDA staff are permissible, and are therefore
not deemed impermissible Contacts during the Restricted Period:

The submission of a written Proposal in response to this RFP

The participation in any conference or presentation required under the RFP
The submission of Questions as permitted under the RFP

Complaints filed by an Offeror to OTDA’s Counsel’s Office stating that the
designated POC has failed to respond in a timely manner (any such
complaints should be addressed to: General Counsel, 40 North Pearl Street,
16C, Albany, New York 12243)

* Negotiations following tentative award

» Debriefings with Offerors who are not award recipients

« The filing of a bid protest or appeal

OTDA employees, other than a designated POC listed above, who are contacted
by an Offeror are required to obtain and record certain information that will be
referred to the POC for inclusion in the procurement record. Impermissible
Contacts that are knowingly or willfully made could result in a finding of non-
responsibility against the Offeror. Such a finding can result in a rejection of a
Contract award and, in the event of two such findings within a four (4) year
period, the Offeror would become debarred from obtaining New York State
contracts. Further information about these requirements can be found at the
following link: https://ogs.ny.gov/acpl.

The Procurement Lobbying Act also requires that every procurement over
$15,000 include a certification by the Offeror that all information provided to the
agency is complete, true, and accurate with regard to prior non-responsibility
determinations within the past four (4) years based on (i) impermissible Contacts
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or other violations of State Finance Law Section 139-j, or (ii) the intentional
provision of false or incomplete information to a governmental entity. See
Appendix E (Administrative Forms) for Offeror Disclosure of Prior Non-
Responsibility Determinations Forms, which MUST be included with Offeror’s
proposal.

The State reserves the right to terminate the award resulting from this
procurement in the event it is found that the certification filed by the awarded
Offeror in accordance with New York State Finance Law §139-k was intentionally
false or intentionally incomplete. Upon such finding, The State may exercise its
termination right by providing written notification to the award recipient.

B. Questions

There will be an opportunity for submission of written questions and requests for
clarification with regard to this RFP. All questions and requests for clarification of
this RFP should cite the particular RFP Section and paragraph number where
applicable and must be submitted using Appendix Q — Question Submission
Form via email to: procurements@otda.ny.gov, no later than the Deadline for
Submission of Written Questions as specified in Section | (Calendar of Events).
Questions received after the deadline may not be answered.

If an Offeror discovers any ambiguity, conflict, discrepancy, omission, or other
error in this RFP, then it shall notify OTDA of such error in the form of a written
question, and request clarification or modification thereto.

The comprehensive list of questions and responses by OTDA will be posted to
the OTDA website and notice of such posting will be distributed by email to all
Offerors known to OTDA on the date specified in Section | (Calendar of Events).
This listing will not include the identities of the Offerors submitting the questions;
those Offerors will remain anonymous to the extent allowed by law.

C. Right to Modify RFP

OTDA reserves the right to modify any part of this RFP, including but not limited
to, the date and time by which Proposals must be submitted and received by
OTDA, at any time prior to the Deadline for Submission of Proposals listed in
Section | (Calendar of Events). Modifications to this RFP shall be made by
issuance of amendments and/or addenda as set forth on OTDA'’s website at
https://otda.ny.gov/contracts/procurement-bid.asp

Prior to the Deadline for Submission of Proposals, any such clarifications or
modifications to the RFP, as deemed necessary by OTDA, will be posted to the
OTDA website and subsequent email notification will be provided to all potential
Offerors known to OTDA. OTDA also reserves the right to cancel this RFP, in
whole or in part, and to reject any and all Proposals.
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D. Minority & Woman-Owned Business Enterprise (MWBE) and Equal
Employment Opportunity (EEO) Participation Requirements

Contractor Requirements and Procedures for Participation by New York
State-Certified Minority and Women-Owned Business Enterprises and
Equal Employment Opportunity for Minority Group Members and Women
and Workforce Utilization Reporting

New York State Law and New York State Executive Order

Pursuant to New York State Executive Law Article 15-A and Parts 140-145 of
Title 5 of the New York Codes, Rules and Regulations, OTDA is required to
promote opportunities for the maximum feasible participation of New York State-
certified Minority and Women-owned Business Enterprises (‘“MWBESs”) and the
employment of minority group members and women in the performance of OTDA
contracts. Executive Order No. 162, signed by former Governor Andrew M.
Cuomo and continued by Executive Order No. 6 signed by Governor Kathy
Hochul, requires OTDA to monitor and submit Workforce Utilization Reports
associated with Contractors performing work in New York State.

Business Participation Opportunities for MWBEs

For purposes of this solicitation, OTDA hereby establishes an overall goal of 0%
for MWBE participation, 0% for New York State-certified Minority-owned
Business Enterprise (“MBE”) participation and 0% for New York State-certified
Women-owned Business Enterprise (“WBE”) participation (based on the current
availability of MBEs and WBEs). A contractor (“Contractor”) on any contract
resulting from this procurement (“Contract”) must document its good faith efforts
to provide meaningful participation by MWBEs as subcontractors and suppliers in
the performance of the Contract. To that end, by submitting a response to this
RFP, the respondent agrees that OTDA may withhold payment pursuant to any
Contract awarded as a result of this RFP pending receipt of the required MWBE
documentation. The directory of MWBESs can be viewed at:
https://ny.newnycontracts.com. For guidance on how OTDA will evaluate a
Contractor’s “good faith efforts,” refer to 5 NYCRR § 142.8.

The respondent understands that only sums paid to MWBEs for the performance
of a commercially useful function, as that term is defined in 5 NYCRR § 140.1,
may be applied towards the achievement of the applicable MWBE participation
goal. [FOR CONSTRUCTION CONTRACTS - The portion of a contract with an
MWBE serving as a supplier that shall be deemed to represent the commercially
useful function performed by the MWBE shall be 60 percent of the total value of
the contract. The portion of a contract with an MWBE serving as a broker that
shall be deemed to represent the commercially useful function performed by the
MWBE shall be the monetary value for fees, or the markup percentage, charged
by the MWBE]. [FOR ALL OTHER CONTRACTS - The portion of a contract with
an MWBE serving as a broker that shall be deemed to represent the
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commercially useful function performed by the MWBE shall be 25 percent of the
total value of the contract]

In accordance with 5 NYCRR § 142.13, the respondent further acknowledges
that if it is found to have willfully and intentionally failed to comply with the MWBE
participation goals set forth in a Contract resulting from this RFP, such finding
constitutes a breach of contract and OTDA may withhold payment as liquidated
damages.

Such liquidated damages shall be calculated as an amount equaling the
difference between: (1) all sums identified for payment to MWBEs had the
Contractor achieved the contractual MWBE goals; and (2) all sums actually paid
to MWBEs for work performed or materials supplied under the Contract.

By submitting a bid or proposal, a respondent agrees to demonstrate its good
faith efforts to achieve the applicable MWBE participation goals by submitting
evidence thereof through the New York State Contract System (“NYSCS”), which
can be viewed at https://ny.newnycontracts.com, provided, however, that a
respondent may arrange to provide such evidence via a non-electronic method
by contacting the Contract’s program manager at OTDA.

Additionally, a respondent will be required to submit the following documents and
information as evidence of compliance with the foregoing:

¢ An MWBE Utilization Plan with their bid or proposal. Any modifications or
changes to an accepted MWBE Utilization Plan after the Contract award and
during the term of the Contract must be reported on a revised MWBE
Utilization Plan and submitted to OTDA for review and approval.

OTDA will review the submitted MWBE Utilization Plan and advise the
respondent of OTDA acceptance or issue a notice of deficiency within 30
days of receipt.

e If a notice of deficiency is issued, the respondent will be required to respond
to the notice of deficiency within seven (7) business days of receipt by
submitting to the OTDA a written remedy in response to the notice of
deficiency. If the written remedy that is submitted is not timely or is found by
OTDA to be inadequate, OTDA shall notify the respondent and direct the
respondent to submit, within five (5) business days, a request for a partial or
total waiver of MWBE participation goals. Failure to file the waiver form in a
timely manner may be grounds for disqualification of the bid or proposal.
OTDA may disqualify a respondent as being non-responsive under the
following circumstances:

o If a respondent fails to submit an MWBE Utilization Plan;

o If arespondent fails to submit a written remedy to a notice of deficiency;

o If arespondent fails to submit a request for waiver; or

o If OTDA determines that the respondent has failed to document good faith
efforts.

e The successful respondent will be required to attempt to utilize, in good faith,
any MBE or WBE identified within its MWBE Utilization Plan, during the
performance of the Contract. Requests for a partial or total waiver of
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established goal requirements made subsequent to Contract Award may be
made at any time during the term of the Contract to OTDA but must be made
no later than prior to the submission of a request for final payment on the
Contract.

e The successful respondent will be required to submit a quarterly MWBE
Contractor Compliance & Payment Report to OTDA, by the 7" day following
each end of quarter over the term of the Contract documenting the progress
made toward achievement of the MWBE goals of the Contract.

Equal Employment Opportunity and Workforce Utilization Reporting
Requirements

By submission of a bid or proposal in response to this solicitation, the respondent
agrees with all of the terms and conditions of [Appendix A — Standard Clauses for
All New York State Contracts including Clause 12 - Equal Employment
Opportunities for Minorities and Women OR Authority equivalent to Appendix Al.
The respondent is required to ensure that it and any subcontractors awarded a
subcontract for the construction, demolition, replacement, major repair,
renovation, planning or design of real property and improvements thereon (the
"Work"), except where the Work is for the beneficial use of the respondent,
undertake or continue programs to ensure that minority group members and
women are afforded equal employment opportunities without discrimination
because of race, creed, color, national origin, sex, age, disability or marital
status. For these purposes, equal opportunity shall apply in the areas of
recruitment, employment, job assignment, promotion, upgrading, demotion,
transfer, layoff, termination, and rates of pay or other forms of compensation.
This requirement does not apply to: (i) work, goods, or services unrelated to the
Contract; or (ii) employment outside New York State.

The respondent will be required to submit a Minority and Women-owned
Business Enterprise and Equal Employment Opportunity Policy Statement, Form
OTDA-4970, to OTDA with its bid or proposal.

If awarded a Contract, respondent shall submit form OTDA-4971 Workforce
Utilization Report and shall require each of its Subcontractors to submit a
Workforce Utilization Report, in such format as shall be required by OTDA on a
QUARTERLY basis during the term of the Contract. The Workforce Utilization
Report will include demographic information and the job title and aggregate
salary information of employees by race and sex that perform work under each
Occupation Classification in accordance with Executive Order 162 guidelines and
reporting instructions.

Further, pursuant to Article 15 of the Executive Law (the “Human Rights Law”),
all other State and Federal statutory and constitutional non-discrimination
provisions, the Contractor and sub-contractors will not discriminate against any
employee or applicant for employment because of race, creed (religion), color,
sex, national origin, sexual orientation, military status, age, disability,
predisposing genetic characteristic, marital status or domestic violence victim
status, and shall also follow the requirements of the Human Rights Law with
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regard to non-discrimination on the basis of prior criminal conviction and prior
arrest.

Please Note: Failure to comply with the foregoing requirements may result in a
finding of non-responsiveness, non-responsibility and/or a breach of the
Contract, leading to the withholding of funds, suspension or termination of the
Contract or such other actions or enforcement proceedings as allowed by the
Contract.

E. Service-Disabled Veteran-Owned Business Enterprises (SDVOB) in
State Contracting

1. Article 3 of the New York State Veterans’ Services Law provides for more
meaningful participation in public procurement by certified Service-Disabled
Veteran-Owned Businesses (“SDVOB?”), thereby further integrating such
businesses into New York State’s economy. OTDA recognizes the need to
promote the employment of service-disabled veterans and to ensure that
certified service-disabled veteran-owned businesses have opportunities for
maximum feasible participation in the performance of OTDA.

In recognition of the service and sacrifices made by service-disabled veterans
and in recognition of their economic activity in doing business in New York
State, Bidders are expected to consider SDVOBs in the fulfillment of the
requirements of the Contract. Such participation may be as subcontractors or
suppliers, as protégés, or in other partnering or supporting roles.

2. Offerors are strongly encouraged, to the maximum extent practical and
consistent with legal requirements of the State Finance Law, the Veterans’
Services Law and any implementing regulations, to use responsible and
responsive NYS certified SDVOBs in purchasing and utilizing commodities,
services and technology that are of equal quality and functionality to those
that may be obtained from non-SDVOBs. Prospective awardees to this
Solicitation are subject to the provisions of Article 3 of the Veterans’ Services
Law and the regulations (9 NYCRR Part 252) issued thereunder. Offerors are
reminded that they must continue to utilize small, and minority and women-
owned businesses (MWBESs), consistent with current State law (Executive
Law Article 15-A).

3. Offerors will complete, Appendix Y, Service-Disabled Veteran-Owned
Businesses (SDVOBs) Utilization Plan (Form SDVOB-100), to demonstrate
their proposed utilization of NYS certified SDVOBs as part of their
bid/proposal. OTDA has set a goal for SDVOB utilization for this procurement
at 0%.

4. The successful Offeror/Contractor will report on the actual participation by
each SDVOB during the term of the contract to OTDA on a quarterly basis
according to policies and procedures to be set by OTDA.

5. NOTE: Information about SDVOB certification and set asides for SDVOB
participation in public procurement can be found at:
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https://ogs.ny.gov/veterans, which provides certification information and
guidance for State agencies in making determinations and administering set
asides for procurements from SDVOBs.

F. Diversity Practices

Overview

Pursuant to Section 313-a of the Executive Law and Section 142.3 of Title 5 of
the New York Codes, Rules, and Regulations, all agencies and authorities must
evaluate the diversity practices of Offerors to best value procurements expected
to exceed $250,000, whenever practical, feasible, and appropriate. Evaluating
the diversity practices of Offerors as part of the procurement process provides
contractors with an incentive to develop mutually beneficial relationships with
NYS-certified MWBES outside of the context of state contracting. These
relationships help to build the capacity of MWBEs and enhance their ability to
perform ever increasing roles in state contracting.

Diversity practices are the efforts of contractors to include New York State-
certified Minority and Women-owned Business Enterprises (‘“MWBES”) in their
business practices. Diversity practices may include past, present, or future
actions and policies, and include activities of contractors on contracts with private
entities and governmental units other than the State of New York. Assessing the
diversity practices of contractors enables contractors to engage in meaningful,
capacity-building collaborations with MWBEs.

General Instructions

1. OTDA has determined, pursuant to New York State Executive Law Article 15-
A, that the assessment of the diversity practices of Offerors to this RFP is
practical, feasible, and appropriate. Accordingly, Offerors shall be required to
complete and include as part of their Administrative Proposal, the OTDA
Diversity Practices Questionnaire Appendix D.

2. Diversity Practices will be evaluated based upon the questionnaire developed
by the New York State Division of Minority and Women’s Business
Development. This Questionnaire consists of eight (8) questions for Offerors
to answer. Some questions request supporting documentation to support
certain answers. Scoring Information for Diversity Practices can be found in
Appendix D.

G. Travel
Travel time and travel expenses are NOT reimbursable under this contract.

H. Subcontracting

It is OTDA’s intention to contract with a single prime contractor for the provisions
of services outlined in this RFP. In the event that the Contractor utilizes
Subcontractors to perform any required services pursuant to the Agreement
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resulting from this RFP, OTDA shall have the right to approve or disapprove,
after appropriate review and/or interview(s), any and all Subcontractors of the
Contractor prior to their performance of services.

The Contractor shall require all proposed subcontractors to complete such
Appendices included in this RFP as are deemed necessary by OTDA prior to any
such proposed Subcontractor’s services under the Agreement resulting from this
RFP. The Contractor acknowledges that this requirement is ongoing for the term
of the Agreement, and the Contractor shall be required to disclose to OTDA its
intention to enter into any subcontracts for the performance of any Services
under the Agreement.

Failure to disclose the identity of any and all Subcontractors used by the
Contractor together with a detailed description of their responsibilities may, at the
sole discretion of OTDA, result in disqualification of the Subcontractor or
termination of the Agreement resulting from this RFP. The Subcontractor and
Supplier ldentification form can be found in Appendix E (Administrative Forms).

The Contractor shall be fully responsible to OTDA for the acts and omissions of
its subcontractors and of persons either directly or indirectly engaged by them in
connection with the performance of this Agreement.

The Contractor agrees not to subcontract any of its services, unless as indicated
in its proposal, without the prior written approval of OTDA. Approval shall not be
unreasonably withheld upon receipt of written request to subcontract.

The Contractor retains ultimate responsibility for all services performed under this
Agreement.

|I. State Ethics Law Provision

The Offeror and its subcontractors shall not engage or employ any person who
is, or has been at any time, in the employ of the State, to perform services in
violation of the provisions of the New York Public Officers Law, other laws
applicable to the service of State employees, and the rules, regulations, opinions,
guidelines or policies promulgated or issued by the New York State Commission
on Ethics and Lobbying in Government, or its predecessors (collectively, the
“Ethics Requirements”) as they may be amended from time to time. The Offeror
shall certify that all its employees and those of its Subcontractors who are former
employees of the State, and who are assigned to perform services under this
Agreement, shall be assigned in accordance with all Ethics Requirements.
During the term of the Agreement, no person who is employed by the Offeror or
its Subcontractors, and who is disqualified from providing services under the
Agreement, resulting from this RFP pursuant to any Ethics Requirements, may
share in any net revenues of the Offeror or its subcontractors derived from the
Agreement resulting from this Solicitation. The Offeror shall identify and provide
OTDA with notice of those employees of the Offeror, and its subcontractors, who
are former employees of the State that will be assigned to perform services
under the Agreement, and make sure that such employees comply with all
applicable laws and prohibitions. OTDA may request that the Offeror provide it
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with whatever information OTDA deems appropriate about each such person’s
engagement, work cooperatively with OTDA to solicit advice from the New York
State Commission on Ethic and Lobbying in Government, and, if deemed
appropriate by OTDA, instruct any such person to seek the opinion of the New
York State Commission on Ethics and Lobbying in Government. OTDA shall
have the right to withdraw or withhold approval of any subcontract if utilizing such
Subcontractor for any work performed hereunder would conflict with any of the
Ethics Requirements. OTDA shall have the right to terminate the Agreement,
resulting from this solicitation at any time if any work performed hereunder
conflicts with any of the Ethics Requirements.

By submitting a Proposal to this RFP, the person signing the Proposal certifies,
for and on behalf of the Offeror, that:

1. He/she has read and understands the provisions applicable to post-
employment restrictions affecting former State officers and employees, found
at: https://ethics.ny.gov/sites/g/files/oee1281/files/documents/2017/09/public-
officers-law-73.pdf

a. Public Officers Law § 73(8)(a)(i), (the two-year bar); and
b. Public Officers Law § 73(8)(a)(ii), (the lifetime bar);
2. Submission of this Proposal does not violate either provision;

3. He/she is familiar with the Bidder's employees, and its agents;

4. No violation shall occur by entering into a Contract or in performance of the
contractual services;

5. This certification is material to the Proposal; and
6. He/she understands that OTDA intends to rely on this certification.

The Offeror shall fully disclose to OTDA, within its Proposal and on a continuing

basis, any circumstances that could affect its ability to comply with the cited laws
and ethics requirements. Offerors shall address any questions concerning these
provisions to:

New York State

Commission on Ethics and Lobbying in Government
540 Broadway

Albany, NY 12207

Telephone #: (518) 408-3976

J. State Finance Law Consultant Disclosure Provisions

Pursuant to New York State Finance Law § 163(4)(g), State agencies must
require all contractors, including subcontractors, that provide “consulting
services” for State purposes pursuant to a contract to submit an annual
employment report for each such contract. Such report shall include for each
employment category within the contract: (i) the number of employees employed
to provide services under the contract, (i) the number of hours they work, and (iii)
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their total compensation under the contract. Consulting services are defined as
analysis, evaluation, research, training, data processing, computer programming,
engineering, environmental, health, and mental health services, accounting,
auditing, paralegal, legal, or similar services.

The Contractor selected as a result of this procurement will be required to submit
Form A, titled “New York State Consultant Services Contractor’s Planned
Employment,” prior to contract approval and Form B, titled “New York State
Consultant Services Contractor’'s Annual Employment Report,” on an annual
basis. OTDA has provided the appropriate forms in Appendix E.

K. Executive Order 190: Incorporating Health Across All Policies

Per Executive Order 190, this RFP incorporates the New York State Prevention
Agenda and the World Health Organization (WHQO) Eight Domains of Livability to
further the Health Across All Policies initiative.

The New York State Prevention Agenda is the blueprint for action to improve the
health of New Yorkers and become the healthiest state for people of all ages.
The five priority areas of the New York State Prevention Agenda are:

1. Preventing Chronic Diseases

2. Promoting a Healthy and Safe Environment

3. Promoting Healthy Women, Infants and Children
4

. Promoting Well-Being and Preventing Mental Health and Substance Use
Disorders

5. Preventing Communicable Diseases
The WHO Eight Domains of Livability include:
1. Outdoor Spaces and Buildings

o Providing safe, accessible places for the public to gather indoors and out.
Ensuring that parks, sidewalks, safe streets, outdoor seating, and
accessible buildings can be used and enjoyed by people of all ages.

2. Transportation

o Increasing the accessibility, availability, and affordability of public transit
options, as well as ensuring safe roadways.

3. Housing

o Expanding affordable housing options for varying life stages, and enacting
programs that help people remain in their homes longer to age in place.

4. Social Participation

o Increasing access to affordable and community-based social activities can
help address loneliness and isolation.

5. Respect and Social Inclusion
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o Increasing the availability of intergenerational activities and programs.
6. Civic Participation and Employment

o Provide ways that all people, including older people, can, if they choose
to, work for pay, volunteer their skills, and be actively engaged in
community life.

7. Communication and Information

o Providing information through a variety of means and in a culturally
competent manner, recognizing that not everyone has a smartphone or
internet access.

8. Community and Health Services
o Ensuring accessible and affordable health services in every community.

The Health Across All Policies initiative is a collaborative approach that
integrates health considerations into policymaking across all sectors to improve
community health and wellness. To successfully improve the health of all
communities, health improvement strategies must target social determinants of
health and other complex factors that are often the responsibility of non-health
partners such as housing, transportation, education, environment, parks, and
economic development.

Consistent with Executive Order 190, where requested in this RFP, Offerors must
describe how their proposals can improve community health and wellness
through alignment and coordination with the New York State Prevention Agenda
priorities and the WHO Eight Domains of Livability.

L. Executive Order No. 22 “Leading by Example: Directing State
Agencies to Adopt a Sustainability and Decarbonization Program.

Contractors are encouraged to use 100% post-consumer recycled content to the
maximum extent practicable without jeopardizing the performance or intended
end use of the product or packaging. Where paper with 100% post-consumer
recycled content is not available, or does not meet required form, function, and
utility, paper shall be derived from a sustainably managed renewable resource to
the extent practicable, unless the cost of the product is not competitive.

All contracts for printing shall, to the maximum extent practicable, require the use
of water-based or vegetable-based lithographic ink, which will reduce the amount
of Volatile Organic Compounds released into the environment. In accordance
with Article 2, section 7-a of the New York State Printing and Public Documents
law, unless it is determined that the cost of printing with vegetable-based ink is
significantly greater than the cost of printing with petroleum-based ink, all
lithographic inks used in the production of New York State printing requirements
shall contain the following minimum percentages of vegetable oil: news inks
40%; sheet fed inks 20%; heat set inks 10%.
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IV. Proposal Content

The following sets forth the required format and information to be provided by each
Offeror in its Proposal. Offerors responding to this RFP must satisfy all material
requirements stated in this RFP. All Offerors are required to submit complete
Administrative, Technical, and Financial Proposals. A Proposal that is incomplete in any
material respect will be deemed non-responsive.

Offerors must submit Proposals in separate sealed and labeled Administrative,
Technical, and Financial Proposal packages. No information beyond that specifically
requested is required, and Offerors are requested to keep their submissions to the
shortest length consistent with making a complete presentation of qualifications.

Evaluations of the Administrative, Technical, and Financial Proposals received in
response to this RFP will be conducted separately. Offerors are therefore cautioned not
to include any Financial Proposal information in the Administrative or Technical
Proposal documents.

OTDA will not be responsible for expenses incurred in preparing and submitting
the Administrative, Technical, or Financial Proposals. Such costs must not be
included in the Proposal.

A. Administrative Proposal

The Administrative Proposal should contain all requirements listed below. A
Proposal that is incomplete in any material respect will be deemed non-
responsive. The information requested should be provided in the prescribed
format. Proposals that do not follow the prescribed format may be deemed non-
responsive. OTDA reserves the right to waive any non-material requirement
solely at the agency’s discretion.

1. Please provide the forms in Appendix C (Offeror’s Certified Statements) and
Appendix E (Administrative Forms), in the same order in which they are
requested as follows:

a. Appendix C - Offeror’s Certified Statements, which includes information
regarding the Offeror. Appendix C must be signed by an individual
authorized to bind the Offeror contractually. Please indicate the title or
position that the signer holds with the Offeror. OTDA reserves the right to
reject a Proposal which fails to comply with Appendix C.

b. Appendix E — Administrative Forms:

i. Gender-Based Violence in the Workplace Certification

ii. Prohibiting State Agencies and Authorities from Contracting with
Businesses Conducting Business in Russia — EO 16 Certification

iii. MacBride Fair Employment Principle

iv. Prohibiting Contracts with Entities that Support Discrimination — EO
177 Certification

v. Sexual Harassment Prevention Certification — State Finance Law
§139-I
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vi. Non-Collusive Bidding
vii. Offeror disclosure of Non-Responsibility Determinations
viii. Procurement Lobbying Act Offeror’s Certification of Affirmation of
Understanding and Agreement pursuant to State Finance Law §§ 139-j
and 139-k
ix. Contractor’s Certification/Acknowledgement/Understanding
x. Offeror Assurance of No Conflict of Interest or Detrimental Effect
Xi. Subcontractor and Supplier ID Form

c. Appendix Y - Service Disabled Veteran-Owned Business Participation
Form SDVOB-100 (SDVOB Utilization Plan). SDVOB forms can be found
in Appendix E (Administrative Forms).

Note: Offerors may apply for a partial or total waiver of SDVOB
participation requirements by submitting form SDVOB-200 (Application for
Waiver of SDVOB Participation Goal) and including all required
documentation. Waivers will be granted only when the Offeror cannot,
after a good faith effort, comply with the SDVOB participation
requirements set forth under this procurement.

d. Appendix Z - MWBE Participation Requirements Forms. Offerors are
required to comply with MWBE participation requirements as stated in
Section III.D of this RFP. As part of your proposal, submit the following
documents, as appropriate. These documents can be found at:
https://otda.ny.gov/contracts/mwbe/forms.asp.

i. Form OTDA-4970 (Minority and Women-Owned Business Enterprises
— Equal Employment Opportunity Policy Statement) as described in
Clause 12 of Appendix A — Standard Clauses for NYS Contracts

ii. Form OTDA-4934 (Staffing Plan)
iii. Form OTDA-4937 (MWBE Utilization Plan)

iv. Form OTDA-4938 (MWBE Subcontractors and Suppliers Letter of
Intent to Participate)

v. Form OTDA-4976 (MWBE Goal Requirements Certification of Good
Faith Efforts)

Note: Offerors may apply for a partial or total waiver of MWBE
participation requirements by submitting Form OTDA-4969 (Request for
Waiver Form) and including all required documentation. Waivers will be
granted only when the Offeror cannot, after a good faith effort, comply with
the MWBE participation requirements set forth under this procurement.

2. Vendor Responsibility Questionnaire

Offerors must complete, certify, and file a New York State Vendor
Responsibility Questionnaire. OTDA recommends that Bidders file the
required Vendor Responsibility Questionnaire online via the New York State
VendRep System. To enroll in and use the New York State VendRep System,
see the VendRep System Instructions at The VendRep System | Office of the
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New York State Comptroller or go directly to the VendRep System online at
https://onlineservices.osc.state.ny.us.

Bidders must provide their New York State Vendor Identification Number
when enrolling. To request assignment of a Vendor ID or for VendRep
System assistance, contact the OSC Help Desk at 866-370-4672 or 518-408-
4672 or by email at ciohelpdesk@osc.state.ny.us

Bidders opting to complete and submit a paper questionnaire can obtain the
appropriate questionnaire from the VendRep website:
www.osc.state.ny.us/vendrep

Subcontractors are required to submit a Vendor Responsibility Questionnaire
for subcontracts that equal or exceed $100,000 at the time of award or will
over the life of the contract.

3. If selected for contract award, Offerors will be required to submit further
information as set forth below. While the following information is not required
until notification of selection of award, Offerors are encouraged to submit
these forms with their Administrative Proposal.

a. ST-220 CA, Sales and Compensating Use Tax Certification (See Form
ST-220-CA:12/11: Contractor Certification to Covered Agency, st220ca
(ny.gov))

b. Insurance Documentation, including Workers’ Compensation and
Disability Benefits (See Appendix I)

B. Technical Proposal

The purpose of the Technical Proposal is to demonstrate the qualifications,
competence, and capacity of the Offeror and its staff to perform the services
referenced in this RFP. The following outlines the required information to be
provided, in order, by an Offeror in its Technical Proposal. Proposals that do not
follow the prescribed format may be deemed non-responsive.

Financial information must not be included in the Technical Proposal. A
Technical Proposal that is incomplete in any material respect may be
deemed non-responsive.
1. Title Page
Submit a Title Page providing the RFP subject and number, the Offeror's
name, and the date of the Proposal.
2. Table of Contents
The Table of Contents should clearly identify all material (by section and page
number) included in the Proposal.
3. Offeror Response to Technical Requirements

Offeror’s proposal shall demonstrate how the Offeror intends to provide the
Services included in this RFP and Appendix W (Scope of Work) throughout
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the Contract Term. Offeror’s Technical Proposal shall include the following
technical items which OTDA will evaluate and score:

a. A description of how the Minimum Mandatory Requirements detailed in
section I1.C. of this RFP have been met.

b. A description of Offeror’s experience, including the number of years within
the last ten (10) years, the Offeror has:

i. provided employment and income information to government
agencies as the prime contractor;

ii. provided technical services as the prime contractor, including ability
to modify and/or tailor systems to meet client needs, user account
management, user roles, and integration with client systems; and

iii. provided training services to its clients.

c. The number of employers that are available through the Offeror’'s
employment and income verification service.

d. Whether the Offeror has access to the employment and income
information for the following employers (indicate “Yes” or “No” for each):

i. Alcott HR Group, LLC
i. Amazon
iii.  American Business Institute
iv.  Carrols
v. CNY Works Inc
vi. Home Depot
vii.  Hospitality Syracuse Inc.
viii.  Janitronics Inc.
ix. Lowe's
x.  Parent Care Home Care LLC
xi.  Pinnacle Employee Services
xii.  Platinum Home health Care
xiii. ~ Price Chopper
xiv.  Service Workers LLC
xv.  Starbucks
xvi.  Stewart’s Shops Corp
xvii.  Target
xviii. ~ TOPS Markets
xix. UPS
xx.  Walmart

e. A plan for providing detailed tracking and backup documentation needed
to reconcile the invoicing of OTDA, and its Authorized Users’, use of the
employment and income verification systems. Include details of all items
identified in the Scope of Work (Appendix W), Section Ill — Usage
Tracking and Reporting; notably a backup plan for delivery of usage
reports in the event of a system failure.

f. A plan to address maintenance and support requirements from the Scope
of Work (Appendix W), notably communicating scheduled downtime,
regular maintenance of the systems, or emergency/unscheduled
downtimes; a proposed help desk services plan; and a plan for
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development of test environments, production environments, and post-
production support for integrated API services.

g. Availability for users to recall historical information for previous
employment and income verification inquiries.

4. Diversity Practices

OTDA has determined, pursuant to New York State Executive Law Article 15-
A, that the assessment of the diversity practices of Offerors to this RFP is
practical, feasible, and appropriate. As part of your proposal, submit
Appendix D Diversity Practices Questionnaire with your Technical Proposal.

5. EO No. 190: Incorporating Health Across All Policies into State Agency
Activities

OTDA has determined, pursuant to EO No. 190, that an assessment of the
Offerors’ incorporation of Health Across all Policies is practical, feasible, and
appropriate under this RFP.

As part of your proposal, describe how your provision of the services will
improve community health and wellness through alignment and coordination
with the New York State Prevention Agenda priorities and the WHO Eight
Domains of Livability, as defined in RFP section Ill. K above.

C. Financial Proposal

Submit a completed and signed Appendix P — Pricing Schedule in Excel and
PDF format. Failure to comply with the mandatory format and content
requirements may result in disqualification.

D. Freedom of Information Law — Proprietary Information and Trade
Secrets

Offerors acknowledge that all proposals submitted to OTDA become the property
of OTDA and may be subject to disclosure pursuant the State’s Freedom of
Information Law, as described in Section 4 of Appendix B.

V. Proposal Submission

To be considered responsive, the Offeror must submit a complete response to this RFP
in conformance with the format and content requirements set forth herein. A Proposal
that does not provide all the information requested may be deemed non-responsive.

All proposals must be submitted in hard copy and on compact disc (see item 4. below)
and received by the date and time indicated for Deadline for Submission of Proposals
as specified in Section | (Calendar of Events). Proposals received after the Deadline for
Submission of Proposals may be deemed non-responsive.

Proposals must be clearly labeled, sealed, and submitted by U.S. Mail, by
courier/delivery service (e.g., FedEx, UPS, etc.), or by hand as noted below.
Offeror should include their name and address, and send to:
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Office of Temporary Disability Assistance (RFP #2025-02)
Attention: Bureau of Contract Management

12th Floor Section D

40 North Pearl Street

Albany, NY 12243

If multiple packages or boxes are used to transmit the proposal, they should be labeled

“box 1 of x”, “box 2 of X", etc.

Due to security procedures at 40 North Pearl Street, when proposals are hand-delivered
to OTDA, such proposals must first be taken to the Security Desk during OTDA’s
normal hours, which are Monday through Friday, from 8:00 a.m. to 5:00 p.m. ET.
Offeror’'s must provide the name of the POC listed in Section Ill.A. and phone number
(518) 486-6352 to the Security Staff. Offerors should allow extra time to comply with
security procedures in effect at 40 North Pearl Street when hand delivering a Proposal
or using deliveries by independent courier services. Offerors must provide identification
to the security guard(s) for inspection. Offerors assume all risk for timely, properly
submitted proposals. Submission of Proposals in a manner other than as described
in these instructions (e.g., fax, electronic transmission) will not be accepted.

An Offeror may withdraw a Proposal at any time prior to the Deadline for Submission of
Proposals specified in Section |, Calendar of Events. Requests to withdraw a proposal
must be sent in writing to the Primary point of contact listed in Section Ill.A. of this RFP
and signed by authorized agent of the Offeror. The Proposal may thereafter be
resubmitted, but not after the Deadline for Submission of Proposals specified in Section
|, Calendar of Events. Modifications to a Proposal offered in any other manner, oral or
written, will not be considered.

A. Submission of Administrative, Technical, and Financial Proposals
Each Offeror must submit SEPARATE, SEALED AND LABELED Administrative,
Technical, and Financial Proposals, as follows:

1. For the Administrative Proposal:
Submit TWO originals, not copies, with original signatures.

2. For the Technical Proposal:
Submit TWO originals, not copies, with original signatures.

3. For the Financial Proposal:
Submit TWO originals, not copies, with original signatures.

4. For EACH of the Administrative, Technical, and Financial Proposals:

Submit TWO labelled copies of EACH of the Administrative, Technical,
and Financial Proposals on SEPARATE CDs; an acceptable format is
unlocked Adobe PDF for the Administrative and Technical Proposal and both
unlocked Adobe and Excel formats for the Financial Proposal. The CD copies
of EACH of the Administrative, Technical, and Financial Proposals should be
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identical copies of the original documents, including signatures, and should
be in one file on each CD. OTDA will only accept CDs, thumb drives and
other portable storage devices will NOT be accepted.

Submit each of the complete Administrative, Technical, and Financial
Proposals in its own separate sealed and labeled package. Each sealed and
labeled package may be placed in a larger box or package when submitted to
OTDA.

Clearly mark the outside envelope of your sealed Proposals, the
original, each copy, and CD as “RFP#2025-02 (Employment and Income
Verification Services) — (Technical) (Administrative) or (Financial)
Proposal submitted by (Offeror’s name).”

VI. Evaluation Process/Criteria

A. General Information

OTDA will evaluate each Proposal based on the “Best Value” concept. This
means that the Proposal that best “optimizes quality, cost, and efficiency among
responsive and responsible offerors” shall be selected for award (State Finance
Law, Article 11, §163[1][j])-

OTDA, at its sole discretion, will determine which Proposal(s) best satisfies the
RFP requirements. OTDA reserves all rights with respect to the award. All
Proposals deemed to be responsive to the requirements of this procurement will
be evaluated and scored for technical qualities and cost. Proposals failing to
meet a mandatory or material requirement in the RFP may be deemed non-
responsive. The evaluation process will include separate Technical and Financial
evaluations, and the result of each evaluation shall remain confidential until both
evaluations have been completed, and a selection of the winning Proposal is
made.

The evaluation process will be conducted in a comprehensive and impartial
manner, as set forth herein, by an Evaluation Committee. The Technical
Proposal will be weighted 70% of an Offeror’s total score and the Financial
Proposal will be weighted 30% of an Offeror’s total score.

Offerors may be requested by OTDA to clarify the contents of their proposals.
Other than to provide such information as may be requested by OSC, no Offeror
will be allowed to alter its Proposal or add information, except as provided in
Appendix B, Section 18, after the Deadline for Submission of Proposals.

B. Submission Review

OTDA will examine all Proposals that are received in a proper and timely manner
to determine if they meet the proposal submission requirements, as described in
Section 4 (Proposal Content) and Section V (Proposal Submission), and include
the proper documentation, including all documentation required for the
Administrative Proposal, as stated in this RFP. Proposals that are materially
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deficient in meeting the submission requirements or have omitted material
documents, in the sole opinion of OTDA, may be deemed non-responsive.

C. Technical Evaluation

The evaluation process will be conducted in a comprehensive and impartial
manner. A Technical Evaluation Committee will review and evaluate all
Proposals. Initially, each Proposal will undergo a preliminary technical evaluation
to verify whether the Mandatory Requirements and “material” RFP requirements
are met. Assuming such requirements are met, Technical Evaluation Committee
members will independently score each Technical Proposal. The individual
Committee Member scores will be averaged to calculate the Technical Score for
each responsive Proposal.

Each Technical Proposal that is deemed responsive, will be evaluated and
assigned a technical score. The Technical Proposals will be scored based on a
maximum score of 60 points. The maximum technical score will be allocated to
the Technical Proposal with the highest score. All other responsive Technical
Proposals will receive a proportionate score using this formula:

Technical points awarded = 70 potential points x (Highest Technical Proposal /
Technical score of Proposal Being Evaluated).

The Technical Evaluation is 70% (up to 70 points) of the final score.

D. Financial Evaluation

The Financial Evaluation Committee will evaluate the Financial Proposal
documents. Initially, Financial Proposals will be opened and reviewed for
responsiveness to the RFP, and if a Financial Proposal is found to be non-
responsive, that Proposal may be deemed non-responsive.

Each Financial Proposal that is deemed responsive, will be evaluated and
assigned a financial score. The Financial Proposals will be scored based on a
maximum score of 30 points. The maximum financial score will be allocated to
the Financial Proposal with the lowest price. All other responsive Financial
Proposals will receive a proportionate score using this formula:

Financial points awarded = 30 potential points x (Lowest Financial Proposal /
Cost of Proposal Being Evaluated).

The Financial Proposal evaluation is 30% (up to 30 points) of the final score.

E. Final Composite Score
A final composite score will be calculated by the OTDA by adding the Technical
Proposal points and the Financial Proposal points.

F. Award Recommendation and Agreement

The Offeror with the highest composite score(s) will be notified of selection. The
awarded Offeror will enter into a written Agreement as set forth in Appendix T,
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which includes the terms and condition in Appendix B. The Agreement is
intended to incorporate all the documents comprising the Contract between
OTDA and the Contractor. The resultant Agreement shall not be binding until fully

executed and approved by the New York State Office of the Attorney General
and the Office of the New York State Comptroller.
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Standard Clauses for New York State Contracts
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Standard Clauses for NYS Contracts

The parties to the attached contract, license, lease, amendment or other agreement of any kind
(hereinafter, “the contract” or “this contract”) agree to be bound by the following clauses which are
hereby made a part of the contract (the word “Contractor” herein refers to any party other than the
State, whether a contractor, licenser, licensee, lessor, lessee or any other party):

1. Executory Clause.

In accordance with Section 41 of the State Finance Law, the State shall have no liability under
this contract to the Contractor or to anyone else beyond funds appropriated and available for
this contract.

2. Non-Assignment Clause.

In accordance with Section 138 of the State Finance Law, this contract may not be assigned
by the Contractor or its right, title or interest therein assigned, transferred, conveyed, sublet or
otherwise disposed of without the State’s previous written consent, and attempts to do so are
null and void. Notwithstanding the foregoing, such prior written consent of an assignment of a
contract let pursuant to Article Xl of the State Finance Law may be waived at the discretion of
the contracting agency and with the concurrence of the State Comptroller where the original
contract was subject to the State Comptroller’s approval, where the assignment is due to a
reorganization, merger or consolidation of the Contractor’s business entity or enterprise. The
State retains its right to approve an assignment and to require that any Contractor demonstrate
its responsibility to do business with the State. The Contractor may, however, assign its right
to receive payments without the State’s prior written consent unless this contract concerns
Certificates of Participation pursuant to Article 5-A of the State Finance Law.

3. Comptroller’s Approval.

In accordance with Section 112 of the State Finance Law, if this contract exceeds $50,000 (or
$75,000 for State University of New York or City University of New York contracts for goods,
services, construction and printing, and $150,000 for State University Health Care Facilities) or
if this is an amendment for any amount to a contract which, as so amended, exceeds said
statutory amount, or if, by this contract, the State agrees to give something other than money
when the value or reasonably estimated value of such consideration exceeds $25,000, it shall
not be valid, effective or binding upon the State until it has been approved by the State
Comptroller and filed in his office. Comptroller’s approval of contracts let by the Office of
General Services, either for itself or its customer agencies by the Office of General Services
Business Services Center, is required when such contracts exceed $85,000. Comptroller’s
approval of contracts established as centralized contracts through the Office of General
Services is required when such contracts exceed $125,000, and when a purchase order or
other procurement transaction issued under such centralized contract exceeds $200,000.

4. Workers’ Compensation Benefits.

In accordance with Section 142 of the State Finance Law, this contract shall be void and of no
force and effect unless the Contractor shall provide and maintain coverage during the life of
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this contract for the benefit of such employees as are required to be covered by the provisions
of the Workers’ Compensation Law.

5. Non-Discrimination Requirements.

To the extent required by Article 15 of the Executive Law (also known as the Human Rights
Law) and all other State and Federal statutory and constitutional non-discrimination provisions,
the Contractor will not discriminate against any employee or applicant for employment, nor
subject any individual to harassment, because of age, race, creed, color, national origin,
citizenship or immigration status, sexual orientation, gender identity or expression, military
status, sex, disability, predisposing genetic characteristics, familial status, marital status, or
domestic violence victim status or because the individual has opposed any practices forbidden
under the Human Rights Law or has filed a complaint, testified, or assisted in any proceeding
under the Human Rights Law. Furthermore, in accordance with Section 220-e of the Labor
Law, if this is a contract for the construction, alteration or repair of any public building or public
work or for the manufacture, sale or distribution of materials, equipment or supplies, and to the
extent that this contract shall be performed within the State of New York, Contractor agrees
that neither it nor its subcontractors shall, by reason of race, creed, color, disability, sex, or
national origin: (a) discriminate in hiring against any New York State citizen who is qualified
and available to perform the work; or (b) discriminate against or intimidate any employee hired
for the performance of work under this contract. If this is a building service contract as defined
in Section 230 of the Labor Law, then, in accordance with Section 239 thereof, Contractor
agrees that neither it nor its subcontractors shall by reason of race, creed, color, national
origin, age, sex or disability: (a) discriminate in hiring against any New York State citizen who
is qualified and available to perform the work; or (b) discriminate against or intimidate any
employee hired for the performance of work under this contract. Contractor is subject to fines
of $50.00 per person per day for any violation of Section 220-e or Section 239 as well as
possible termination of this contract and forfeiture of all moneys due hereunder for a second or
subsequent violation.

6. Wage and Hours Provisions.

If this is a public work contract covered by Article 8 of the Labor Law or a building service
contract covered by Article 9 thereof, neither Contractor’'s employees nor the employees of its
subcontractors may be required or permitted to work more than the number of hours or days
stated in said statutes, except as otherwise provided in the Labor Law and as set forth in
prevailing wage and supplement schedules issued by the State Labor Department.
Furthermore, Contractor and its subcontractors must pay at least the prevailing wage rate and
pay or provide the prevailing supplements, including the premium rates for overtime pay, as
determined by the State Labor Department in accordance with the Labor Law. Additionally,
effective April 28, 2008, if this is a public work contract covered by Article 8 of the Labor Law,
the Contractor understands and agrees that the filing of payrolls in a manner consistent with
Subdivision 3-a of Section 220 of the Labor Law shall be a condition precedent to payment by
the State of any State approved sums due and owing for work done upon the project.
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7.

10.

Non-Collusive Bidding Certification.

In accordance with Section 139-d of the State Finance Law, if this contract was awarded
based upon the submission of bids, Contractor affirms, under penalty of perjury, that its bid
was arrived at independently and without collusion aimed at restricting competition. Contractor
further affirms that, at the time Contractor submitted its bid, an authorized and responsible
person executed and delivered to the State a non-collusive bidding certification on Contractor’s
behalf.

International Boycott Prohibition.

In accordance with Section 220-f of the Labor Law and Section 139-h of the State Finance
Law, if this contract exceeds $5,000, the Contractor agrees, as a material condition of the
contract, that neither the Contractor nor any substantially owned or affiliated person, firm,
partnership or corporation has participated, is participating, or shall participate in an
international boycott in violation of the federal Export Administration Act of 1979 (50 USC App.
Sections 2401 et seq.) or regulations thereunder. If such Contractor, or any of the aforesaid
affiliates of Contractor, is convicted or is otherwise found to have violated said laws or
regulations upon the final determination of the United States Commerce Department or any
other appropriate agency of the United States subsequent to the contract’s execution, such
contract, amendment or modification thereto shall be rendered forfeit and void. The Contractor
shall so notify the State Comptroller within five (5) business days of such conviction,
determination or disposition of appeal (2 NYCRR §105.4).

. Set-Off Rights.

The State shall have all of its common law, equitable and statutory rights of set-off. These
rights shall include, but not be limited to, the State’s option to withhold for the purposes of set-
off any moneys due to the Contractor under this contract up to any amounts due and owing to
the State with regard to this contract, any other contract with any State department or agency,
including any contract for a term commencing prior to the term of this contract, plus any
amounts due and owing to the State for any other reason including, without limitation, tax
delinquencies, fee delinquencies or monetary penalties relative thereto. The State shall
exercise its set-off rights in accordance with normal State practices including, in cases of set-
off pursuant to an audit, the finalization of such audit by the State agency, its representatives,
or the State Comptroller.

Records.

The Contractor shall establish and maintain complete and accurate books, records,
documents, accounts and other evidence directly pertinent to performance under this contract
(hereinafter, collectively, the “Records”). The Records must be kept for the balance of the
calendar year in which they were made and for six (6) additional years thereafter. The State
Comptroller, the Attorney General and any other person or entity authorized to conduct an
examination, as well as the agency or agencies involved in this contract, shall have access to
the Records during normal business hours at an office of the Contractor within the State of
New York or, if no such office is available, at a mutually agreeable and reasonable venue
within the State, for the term specified above for the purposes of inspection, auditing and
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copying. The State shall take reasonable steps to protect from public disclosure any of the
Records which are exempt from disclosure under Section 87 of the Public Officers Law (the
“Statute”) provided that: (i) the Contractor shall timely inform an appropriate State official, in
writing, that said records should not be disclosed; and (ii) said records shall be sufficiently
identified; and (iii) designation of said records as exempt under the Statute is reasonable.
Nothing contained herein shall diminish, or in any way adversely affect, the State’s right to
discovery in any pending or future litigation.

11. Identifying Information and Privacy Notification.

(a) Identification Number(s). Every invoice or New York State Claim for Payment submitted to
a New York State agency by a payee, for payment for the sale of goods or services or for
transactions (e.g., leases, easements, licenses, etc.) related to real or personal property
must include the payee’s identification number. The number is any or all of the following: (i)
the payee’s Federal employer identification number, (ii) the payee’s Federal social security
number, and/or (iii) the payee’s Vendor Identification Number assigned by the Statewide
Financial System. Failure to include such number or numbers may delay payment. Where
the payee does not have such number or numbers, the payee, on its invoice or Claim for
Payment, must give the reason or reasons why the payee does not have such number or
numbers.

(b) Privacy Notification. (1) The authority to request the above personal information from a
seller of goods or services or a lessor of real or personal property, and the authority to
maintain such information, is found in Section 5 of the State Tax Law. Disclosure of this
information by the seller or lessor to the State is mandatory. The principal purpose for
which the information is collected is to enable the State to identify individuals, businesses
and others who have been delinquent in filing tax returns or may have understated their tax
liabilities and to generally identify persons affected by the taxes administered by the
Commissioner of Taxation and Finance. The information will be used for tax administration
purposes and for any other purpose authorized by law. (2) The personal information is
requested by the purchasing unit of the agency contracting to purchase the goods or
services or lease the real or personal property covered by this contract or lease. The
information is maintained in the Statewide Financial System by the Vendor Management
Unit within the Bureau of State Expenditures, Office of the State Comptroller, 110 State
Street, Albany, New York 12236.

12. Equal Employment Opportunities for Minorities and Women.

In accordance with Section 312 of the Executive Law and 5 NYCRR Part 143, if this contract
is: (i) a written agreement or purchase order instrument, providing for a total expenditure in
excess of $25,000.00, whereby a contracting agency is committed to expend or does expend
funds in return for labor, services, supplies, equipment, materials or any combination of the
foregoing, to be performed for, or rendered or furnished to the contracting agency; or (ii) a
written agreement in excess of $100,000.00 whereby a contracting agency is committed to
expend or does expend funds for the acquisition, construction, demolition, replacement, major
repair or renovation of real property and improvements thereon; or (iii) a written agreement in
excess of $100,000.00 whereby the owner of a State assisted housing project is committed to
expend or does expend funds for the acquisition, construction, demolition, replacement, major
repair or renovation of real property and improvements thereon for such project, then the
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13.

14.

following shall apply and by signing this agreement the Contractor certifies and affirms that it is
Contractor’s equal employment opportunity policy that:

(a) The Contractor will not discriminate against employees or applicants for employment
because of race, creed, color, national origin, sex, age, disability or marital status, shall
make and document its conscientious and active efforts to employ and utilize minority
group members and women in its work force on State contracts and will undertake or
continue existing programs of affirmative action to ensure that minority group members and
women are afforded equal employment opportunities without discrimination. Affirmative
action shall mean recruitment, employment, job assignment, promotion, upgradings,
demotion, transfer, layoff, or termination and rates of pay or other forms of compensation;

(b) at the request of the contracting agency, the Contractor shall request each employment
agency, labor union, or authorized representative of workers with which it has a collective
bargaining or other agreement or understanding, to furnish a written statement that such
employment agency, labor union or representative will not discriminate on the basis of race,
creed, color, national origin, sex, age, disability or marital status and that such union or
representative will affirmatively cooperate in the implementation of the Contractor’'s
obligations herein; and

(c) the Contractor shall state, in all solicitations or advertisements for employees, that, in the
performance of the State contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of race, creed, color, national
origin, sex, age, disability or marital status.

Contractor will include the provisions of “(a), (b) and (c)” above, in every subcontract over
$25,000.00 for the construction, demolition, replacement, major repair, renovation, planning or
design of real property and improvements thereon (the “Work”) except where the Work is for
the beneficial use of the Contractor. Section 312 does not apply to: (i) work, goods or
services unrelated to this contract; or (ii) employment outside New York State. The State shall
consider compliance by a contractor or subcontractor with the requirements of any federal law
concerning equal employment opportunity which effectuates the purpose of this clause. The
contracting agency shall determine whether the imposition of the requirements of the
provisions hereof duplicate or conflict with any such federal law and if such duplication or
conflict exists, the contracting agency shall waive the applicability of Section 312 to the extent
of such duplication or conflict. Contractor will comply with all duly promulgated and lawful rules
and regulations of the Department of Economic Development’s Division of Minority and
Women'’s Business Development pertaining hereto.

Conflicting Terms.

In the event of a conflict between the terms of the contract (including any and all attachments
thereto and amendments thereof) and the terms of this Appendix A, the terms of this Appendix
A shall control.

Governing Law.

This contract shall be governed by the laws of the State of New York except where the Federal
supremacy clause requires otherwise.
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15. Late Payment.

Timeliness of payment and any interest to be paid to Contractor for late payment shall be
governed by Article 11-A of the State Finance Law to the extent required by law.

16. No Arbitration.

Disputes involving this contract, including the breach or alleged breach thereof, may not be
submitted to binding arbitration (except where statutorily authorized), but must, instead, be
heard in a court of competent jurisdiction of the State of New York.

17. Service of Process.

In addition to the methods of service allowed by the State Civil Practice Law & Rules (“CPLR”),
Contractor hereby consents to service of process upon it by registered or certified mail, return
receipt requested. Service hereunder shall be complete upon Contractor’s actual receipt of
process or upon the State’s receipt of the return thereof by the United States Postal Service as
refused or undeliverable. Contractor must promptly notify the State, in writing, of each and
every change of address to which service of process can be made. Service by the State to the
last known address shall be sufficient. Contractor will have thirty (30) calendar days after
service hereunder is complete in which to respond.

18. Prohibition on Purchase of Tropical Hardwoods.

The Contractor certifies and warrants that all wood products to be used under this contract
award will be in accordance with, but not limited to, the specifications and provisions of Section
165 of the State Finance Law, (Use of Tropical Hardwoods) which prohibits purchase and use
of tropical hardwoods, unless specifically exempted, by the State or any governmental agency
or political subdivision or public benefit corporation. Qualification for an exemption under this
law will be the responsibility of the contractor to establish to meet with the approval of the
State.

In addition, when any portion of this contract involving the use of woods, whether supply or
installation, is to be performed by any subcontractor, the prime Contractor will indicate and
certify in the submitted bid proposal that the subcontractor has been informed and is in
compliance with specifications and provisions regarding use of tropical hardwoods as detailed
in §165 State Finance Law. Any such use must meet with the approval of the State; otherwise,
the bid may not be considered responsive. Under bidder certifications, proof of qualification for
exemption will be the responsibility of the Contractor to meet with the approval of the State.

19. Macbride Fair Employment Principles.

In accordance with the MacBride Fair Employment Principles (Chapter 807 of the Laws of
1992), the Contractor hereby stipulates that the Contractor either (a) has no business
operations in Northern Ireland, or (b) shall take lawful steps in good faith to conduct any
business operations in Northern Ireland in accordance with the MacBride Fair Employment
Principles (as described in Section 165 of the New York State Finance Law), and shall permit
independent monitoring of compliance with such principles.
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20. Omnibus Procurement Act of 1992.

It is the policy of New York State to maximize opportunities for the participation of New York
State business enterprises, including minority- and women-owned business enterprises as
bidders, subcontractors and suppliers on its procurement contracts.

Information on the availability of New York State subcontractors and suppliers is available
from:

NYS Department of Economic Development

Division for Small Business and Technology Development
625 Broadway

Albany, New York 12245

Telephone: 518-292-5100

A directory of certified minority- and women-owned business enterprises is available from:

NYS Department of Economic Development

Division of Minority and Women'’s Business Development

633 Third Avenue 33rd Floor

New York, NY 10017

646-846-7364

email: mwbebusinessdev@esd.ny.gov
https://ny.newnycontracts.com/FrontEnd/searchcertifieddirectory.asp

The Omnibus Procurement Act of 1992 (Chapter 844 of the Laws of 1992, codified in State
Finance Law § 139-i and Public Authorities Law §2879(3)(n)—(p)) requires that by signing this
bid proposal or contract, as applicable, Contractors certify that whenever the total bid amount
is greater than $1 million:

(a) The Contractor has made reasonable efforts to encourage the participation of New York
State Business Enterprises as suppliers and subcontractors, including certified minority-
and women-owned business enterprises, on this project, and has retained the
documentation of these efforts to be provided upon request to the State;

(b) The Contractor has complied with the Federal Equal Opportunity Act of 1972 (P.L. 92-261),
as amended,

(c) The Contractor agrees to make reasonable efforts to provide notification to New York State
residents of employment opportunities on this project through listing any such positions with
the Job Service Division of the New York State Department of Labor, or providing such
notification in such manner as is consistent with existing collective bargaining contracts or
agreements. The Contractor agrees to document these efforts and to provide said
documentation to the State upon request; and

(d) The Contractor acknowledges notice that the State may seek to obtain offset credits from
foreign countries as a result of this contract and agrees to cooperate with the State in these
efforts.

21. Reciprocity and Sanctions Provisions.

Bidders are hereby notified that if their principal place of business is located in a country,
nation, province, state or political subdivision that penalizes New York State vendors, and if the
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goods or services they offer will be substantially produced or performed outside New York
State, the Omnibus Procurement Act 1994 and 2000 amendments (Chapter 684 and Chapter
383, respectively, codified in State Finance Law § 165(6) and Public Authorities Law

§ 2879(5)) require that they be denied contracts which they would otherwise obtain.

NOTE: As of May 2023, the list of discriminatory jurisdictions subject to this provision includes
the states of South Carolina, Alaska, West Virginia, Wyoming, Louisiana and Hawaii.

22. Compliance With Breach Notification and Data Security Laws.

Contractor shall comply with the provisions of the New York State Information Security Breach
and Notification Act (General Business Law §§ 899-aa and 899-bb and State Technology Law
§ 208).

23. Compliance With Consultant Disclosure Law.

If this is a contract for consulting services, defined for purposes of this requirement to include
analysis, evaluation, research, training, data processing, computer programming, engineering,
environmental, health, and mental health services, accounting, auditing, paralegal, legal or
similar services, then, in accordance with Section 163 (4)(g) of the State Finance Law (as
amended by Chapter 10 of the Laws of 2006), the Contractor shall timely, accurately and
properly comply with the requirement to submit an annual employment report for the contract
to the agency that awarded the contract, the Department of Civil Service and the State
Comptroller.

24. Procurement Lobbying.

To the extent this agreement is a “procurement contract” as defined by State Finance Law §§
139-j and 139-k, by signing this agreement the contractor certifies and affirms that all
disclosures made in accordance with State Finance Law §§ 139-j and 139-k are complete, true
and accurate. In the event such certification is found to be intentionally false or intentionally
incomplete, the State may terminate the agreement by providing written notification to the
Contractor in accordance with the terms of the agreement.

25. Certification of Registration to Collect Sales and Compensating Use Tax by
Certain State Contractors, Affiliates and Subcontractors.

To the extent this agreement is a contract as defined by Tax Law § 5-a, if the contractor fails to
make the certification required by Tax Law § 5-a or if during the term of the contract, the
Department of Taxation and Finance or the covered agency, as defined by Tax Law § 5-a,
discovers that the certification, made under penalty of perjury, is false, then such failure to file
or false certification shall be a material breach of this contract and this contract may be
terminated, by providing written notification to the Contractor in accordance with the terms of
the agreement, if the covered agency determines that such action is in the best interest of the
State.
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26.

27.

Iran Divestment Act.

By entering into this Agreement, Contractor certifies in accordance with State Finance Law

§ 165-a that it is not on the “Entities Determined to be Non-Responsive Bidders/Offerors
pursuant to the New York State Iran Divestment Act of 2012” (“Prohibited Entities List”) posted
at: https://ogs.ny.gov/iran-divestment-act-2012

Contractor further certifies that it will not utilize on this Contract any subcontractor that is
identified on the Prohibited Entities List. Contractor agrees that should it seek to renew or
extend this Contract, it must provide the same certification at the time the Contract is renewed
or extended. Contractor also agrees that any proposed Assignee of this Contract will be
required to certify that it is not on the Prohibited Entities List before the contract assignment
will be approved by the State.

During the term of the Contract, should the state agency receive information that a person (as
defined in State Finance Law § 165-a) is in violation of the above-referenced certifications, the
state agency will review such information and offer the person an opportunity to respond. If
the person fails to demonstrate that it has ceased its engagement in the investment activity
which is in violation of the Act within 90 days after the determination of such violation, then the
state agency shall take such action as may be appropriate and provided for by law, rule, or
contract, including, but not limited to, imposing sanctions, seeking compliance, recovering
damages, or declaring the Contractor in default.

The state agency reserves the right to reject any bid, request for assignment, renewal or
extension for an entity that appears on the Prohibited Entities List prior to the award,
assignment, renewal or extension of a contract, and to pursue a responsibility review with
respect to any entity that is awarded a contract and appears on the Prohibited Entities list after
contract award.

Admissibility of Reproduction of Contract.

Notwithstanding the best evidence rule or any other legal principle or rule of evidence to the
contrary, the Contractor acknowledges and agrees that it waives any and all objections to the
admissibility into evidence at any court proceeding or to the use at any examination before trial
of an electronic reproduction of this contract, in the form approved by the State Comptroller, if
such approval was required, regardless of whether the original of said contract is in existence.
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The Terms and Conditions set forth in this Appendix B are made part of the Agreement
between OTDA and the Contractor.

General

1. Ethics Compliance

All Bidders/Contractors and their employees must comply with the requirements
of Sections 73 and 74 of the Public Officers Law, other State codes, rules,
regulations and executive orders establishing ethical standards for the conduct of
business with New York State. In signing the Bid, Bidder certifies full compliance
with those provisions for any present or future dealings, transactions, sales,
contracts, services, offers, relationships, etc., involving New York State and/or its
employees. Failure to comply with those provisions may result in disqualification
from the bidding process, termination of contract, and/or other civil or criminal
proceedings as required by law.

Contractors, consultants, vendors, and subcontractors may hire former State
agency, OTDA or State authority employees. However, as a general rule and in
accordance with New York Public Officers Law, former employees of OTDA may
neither appear nor practice before OTDA, nor receive compensation for services
rendered on a matter before OTDA, for a period of two years following their
separation from OTDA service. In addition, former State and OTDA employees
are subject to a “lifetime bar” from appearing before OTDA or receiving
compensation for services regarding any transaction in which they personally
participated, or which was under their active consideration during their tenure
with the State or OTDA. The Offeror shall identify and provide OTDA with notice
of any/all employees of the Offeror and its subcontractors who are former
employees of the State, who will be assigned to perform services under an
Agreement, resulting from this Solicitation, by completing the Offeror’s Disclosure
of Former State Employees form included in (Appendix E), as part of their bid
proposal.

2. Definitions

In addition to the defined terms in “Appendix G - the Glossary” the terms used in
the Agreement shall also include the following:

a. Administrative Proposal means the administrative portion of an Offeror’s
Proposal.

b. Attorney General or AG means the Attorney General of the State of New
York.

c. Bid or Proposal means a response to the Solicitation submitted by a Bidder
to provide Products.

d. Bid Specifications means a written description drafted by OTDA setting forth
the specific terms of the intended procurement, which may include: physical
or functional characteristics, the nature of a Product, any description of the
work to be performed, Products to be provided, the necessary qualifications
of the Bidder, the capacity and capability of the Bidder to successfully carry
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out the proposed Contract, or the process for achieving specific results and/or
anticipated outcomes or any other requirement necessary to perform work.

e. Bidder, Offeror, or Proposer means any person or entity who submits a Bid
in response to the Solicitation. At the time that a Bidder executes a Contract
with OTDA, the Bidder shall become a “Contractor.”

f. Specifications mean the requirements and terms and conditions set forth in
the negotiated Agreement including the Scope of Work.

g. Business Day means any day which is neither a Saturday, Sunday, nor an
official New York State or federal holiday.

h. Contract or Agreement means the writings that contain the agreement of
OTDA and the Contractor setting forth the total legal obligation between the
parties, as determined by applicable laws and regulations.

i. Contractor means the legal entity which enters into the Contract to perform
the Services.

j- Commodities means material goods, supplies, products, construction items
or other standard articles of commerce (other than technology and services)
that are the subject of any purchase or exchange.

k. Documentation means the complete set of manuals (e.g., user, installation,
instructions or diagnostic manuals) in either hard or electronic copy, that are
necessary to enable OTDA to properly test, install, operate and enjoy full use
of the Product.

I. Financial Proposal means the financial portion of a Proposal.

m. Invitation for Bids or IFB means a type of Solicitation that is most typically
used for procurements where requirements can be stated, and award will be
made based on lowest price to the responsive and responsible Bidder or
Bidders.

n. OSC means the New York State Office of the Comptroller.

o. OTDA means the New York State Office of Temporary and Disability
Assistance.

p. Proposal means a response to the Solicitation submitted by a Bidder to
provide Products.

q. Product(s) means all items or deliverables under this Contract which
includes Commodities, Services and/or Technology, as applicable.

r. Request for Proposals or RFP means a type of Solicitation that is used for
procurements where factors in addition to cost are considered and weighted
in awarding the contract and where the award will be made based on “best
value,” as defined by the State Finance Law, to one or more responsive and
responsible Bidders, and as identified more specifically in the RFP issued
herein (if any).

s. Request for Quotation or RFQ means a procurement method that can be
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used in situations such as single source, or emergency purchases.

t. Responsible Bidder means a Bidder that is determined to have financial and
organizational capacity, legal authority, satisfactory previous performance,
skill, judgment and integrity, and that is found to be competent, reliable and
experienced, as determined by OTDA. For purposes of being deemed
responsible, a Bidder must also be determined to be in compliance with
Sections 139-j and 139-k of the State Finance Law relative to restrictions on
contacts during the procurement process and disclosure of contacts and prior
findings of non-responsibility under these statutes.

u. Responsive Bidder means a Bidder meeting the material specifications and
requirements set forth in the Solicitation, as determined by OTDA.

v. Services means the performance of a task or tasks (including all tasks) as
described in the Agreement.

w. Single Source means a procurement where two or more Bidders can supply
the required Product, and OTDA may award the contract to one Bidder over
the other.

x. Site means the location (street address) where Product will be delivered or
executed.

y. Sole Source means a procurement where only one Bidder is capable of
supplying the required Product.

z. Solicitation means writings by OTDA setting forth the scope, terms,
conditions and technical specifications for a procurement of Product. Such
writings typically include but are not limited to: Invitation for Bids (IFB),
Request for Quotations (RFQ), Request for Proposals (RFP), addenda or
amendments thereto, and terms and conditions that are incorporated by
reference, including but not limited to Appendix A (Standard Clauses for NYS
Contracts), Appendix B (General Specifications), and identified attachments.
Where the procurement is undertaken on a non-competitive basis, the term
“Solicitation” shall be deemed to refer to all the terms and conditions identified
in the Contract.

aa. State means the State of New York.

bb.Subcontractor means any individual or legal entity (including but not limited
to sole proprietor, partnership, limited liability company, firm or corporation)
who has entered into a contract, express or implied, for the performance of a
portion of the Contract with the Contractor.

cc.Submission Date means the date on which Proposals are due to OTDA.
dd.Technical Proposal means the technical portion of a Bidder’s Bid Proposal.

ee.Technology means a good, either new or used, or service, or a combination
thereof, used in the application of any computer or electronic information or
interconnected system that is used in the acquisition, storage, manipulation,
management, movement, control, display, switching, interchange,
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transmission, or reception of data or voice including, but not limited to,
hardware, software, information appliances, firmware, programs, systems,
networks, infrastructure, media, and related material used to automatically
and electronically collect, receive, access, transmit, display, store, record,
retrieve, analyze, evaluate, process, classify, manipulate, manage, assimilate,
control, communicate, exchange, convert, coverage, interface, switch, or
disseminate data of any kind or form, and shall include all associated
consulting, management, facilities, maintenance and training.

Bid Submission
3. Bid Submission

a. Bidding All Bids, including all information required by the RFP or provided as
explanation thereof, shall be submitted in English. All prices shall be
expressed, and all payments shall be made, in United States Dollars (US$).
Any Bids submitted which do not meet the above criteria may be rejected.

b. Bid Opening Bids may, as applicable, be opened publicly. OTDA reserves
the right at any time to postpone or cancel a scheduled Bid opening.

c. Late Bids Bids must be received at the location designated in the Solicitation
at or before the date and time established in the Solicitation for the receipt of
Bids.

Any Bid received at the designated location after the established time will be
considered a Late Bid. A Late Bid may be rejected and disqualified from award.
Notwithstanding the foregoing, a Late Bid may be accepted in OTDA’s sole
discretion where (i) no timely Bids meeting the requirements of the Solicitation
are received, (ii) in the case of a multiple award, an insufficient number of timely
Bids are received to satisfy the multiple award, or (iii) the Bidder has
demonstrated to the satisfaction of OTDA that the Late Bid was caused solely by
factors outside the control of the Bidder. Furthermore, OTDA may choose to
accept a Late Bid if OTDA determines, in its sole discretion, that doing so is in
the best interests of the State. However, in no event shall OTDA be under any
obligation to accept a Late Bid.

4. Article 6-A of the Public Officers Law
As applicable, this Contract is subject to Article 6-A of the Public Officers Law.

All Proposals shall become the property of OTDA and may be disclosed or used
by OTDA to the extent permitted by law. OTDA may disclose a Proposal to any
person for the purpose of assisting in evaluating the Proposal or for any other
lawful purpose.

All proposals are subject to disclosure in accordance with the requirements of the
Freedom of Information Law (“FOIL”). Accordingly, upon submission of the
proposal, Proposer is encouraged to clearly and specifically indicate any portion
of the proposal it asserts to be a trade secret or the disclosure of which would
cause substantial injury to the Proposer’s competitive position and submit a
written statement of the necessity for protective treatment by the State. Blanket
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assertions are insufficient. Upon receipt of a FOIL request for such records, the
State will grant or deny access in accordance with the law.

If this Contract is executed for the operation of a system of records, or for
research, evaluation or reporting, by OTDA or on its behalf, then Contractor shall
be subject to and comply with the requirements of Public Officers Law § 94.

5. Prevailing Wage Rates - Public Works and Building Services
Contracts

If any portion of work being solicited is subject to the prevailing wage rate
provisions of the Labor Law, then this Section shall apply:

a. Prevailing Wage Rate Applicable to Bids A copy of the applicable
prevailing wage rate schedule is incorporated into the Solicitation and may
also be obtained by visiting www.labor.ny.gov and typing in the search box:
Prevailing Wage Schedule Request. Bidders must submit Bids which are
based upon the prevailing hourly wages, and supplements in cash or
equivalent benefits (e.g., fringe benefits and any cash or non-cash
compensation which are not wages, as defined by law) that equal or exceed
the applicable prevailing wage rates for the location where the work is to be
performed. Bidders may not submit Bids based upon hourly wage rates and
supplements below the applicable prevailing wage rates as established by the
New York State Department of Labor. Bids that fail to comply with this
requirement will be disqualified.

b. Wage Rate Payments/Changes During Contract Term The wages to be
paid under any resulting Contract shall not be less than the prevailing rate of
wages and supplements as set forth by law. It is required that the Contractor
keep informed of all changes in the prevailing wage rates during the Contract
term that apply to the classes of individuals supplied by the Contractor on any
projects resulting from this Contract, subject to the provisions of the Labor
Law. Contractor is solely liable for and must pay such required prevailing
wage adjustments during the Contract term for its employees as required by
law and is responsible for ensuring any Subcontractors utilized on the
Contract also comply with the prevailing wage provisions of the New York
State Labor Law.

c. Article 8 Construction/Public Works Contracts In compliance with Article
8, Section 220 of the New York State Labor Law:

i. Posting The Contractor must publicly post on the work Site, in a
prominent and accessible place, a legible schedule of the prevailing wage
rates and supplements.

ii. Payroll Records Contractors and Subcontractors must keep original
payrolls or transcripts subscribed and affirmed as true under the penalties
of perjury as required by law. For public works contracts over $25,000
where the Contractor maintains no regular place of business in the State,
such records must be kept at the work Site. For building services
contracts, such records must be kept at the work Site while work is being
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iv.

performed.

Submission of Certified Payroll Transcripts for Public Works
Contracts Only Contractors and Subcontractors on public works
Contracts must submit monthly payroll transcripts to OTDA issuing the
Purchase Order for the work. This provision does not apply to Article 9 of
the Labor Law building services contracts.

Day’s Labor No laborers, workmen or mechanics in the employ of the
Contractor, Subcontractor or other person doing or contracting to do all or
part of the work contemplated by the Contract shall be permitted or
required to work more than eight hours in any one calendar day or more
than 5 calendar days in any one week except in cases of extraordinary
emergency including fire, flood or danger to life or property. “Extraordinary
emergency” shall be deemed to include situations in which sufficient
laborers, workers and mechanics cannot be employed to carry on public
work expeditiously as a result of such restrictions upon the number of
hours and days of labor and the immediate commencement or prosecution
or completion without undue delay of the public work is necessary in the
judgment of the NYS Commissioner of Labor for the preservation of the
Contract Site or for the protection of the life and limb of the persons using
the Contract Site.

d. Article 9 Building Services Contracts In compliance with Article 9, Section
230 of the New York State Labor Law:

Payroll Records Contractors and Subcontractors must keep original
payrolls or transcripts subscribed and affirmed as true under the penalties
of perjury as required by law. Where the Contractor or Subcontractor
maintains no regular place of business in New York State, such records
must be kept at the work Site while work is being performed.

Overtime Employees of Contractors and Subcontractors who work in
excess of eight hours in a day or forty hours in a week shall be paid at the
overtime rate identified by the New York State Department of Labor.

6. Taxes

a. Unless otherwise specified in the Solicitation, Bid Specifications or Contract,
the quoted Bid price includes all taxes applicable to the transaction.

b. Purchases made by the State of New York are exempt from New York State
and local sales taxes and, with certain exceptions, federal excise taxes. To
satisfy the requirements of the New York State sales tax exemption, either the
Purchase Order issued by a State Agency, or the invoice forwarded to
authorize payment for such purchases will be sufficient evidence that the sale
by the Contractor was made to the State, an exempt organization under
Section 1116(a)(1) of the Tax Law.

7. Expenses Prior to Contract Execution

OTDA is not liable for any costs incurred by a Bidder or Contractor in the
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preparation and production of a Bid.
8. Product References

a. “Or Equal’ In all Solicitations or Bid Specifications, the words “or equal” are
understood to apply where a copyrighted, brand name, trade name, catalog
reference, or patented Product is referenced. References to such specific
Product are intended as descriptive, not restrictive, unless otherwise stated.
Comparable Product will be considered if proof of compatibility is provided,
including appropriate catalog excerpts, descriptive literature, specifications
and test data, etc. OTDA’s decision as to acceptance of the Product as equal
shall be final.

b. Discrepancies in References In the event of a discrepancy between the
model number referenced in the Solicitation or Bid Specifications and the
written description of the Products that cannot be reconciled, then the written
description shall prevail.

9. Remanufactured, Recycled, Recyclable, or Recovered Materials

Upon the conditions specified in the Solicitation and in accordance with the laws
of the State of New York, Contractors are encouraged to use recycled,
recyclable, or recovered materials in the manufacture of Products and packaging
to the maximum extent practicable without jeopardizing the performance or
intended end use of the Product or packaging unless such use is precluded due
to health, welfare, safety requirements, or in the Solicitation. Contractors are
further encouraged to offer remanufactured Products to the maximum extent
practicable without jeopardizing the performance or intended end use of the
Product unless such use is precluded due to health, welfare, safety
requirements, or by the Solicitation. Where such use is not practical, suitable, or
permitted by the Solicitation, Contractor shall deliver new materials in
accordance with the “Warranties” set forth below.

Items with recycled, recyclable, recovered, refurbished, or remanufactured
content must be identified in the Bid or Bidder will be deemed to be offering new
Product.

10. Products Manufactured in Public Institutions

Bids offering Products that are manufactured or produced in public institutions
will be rejected.

11. Pricing

a. Unit Pricing If required by the Solicitation, the Bidder should insert the price
per unit specified, for each item unless otherwise specified in the Solicitation.

b. Net Pricing Unless otherwise required by the Solicitation, prices shall be net,
including transportation, travel, customs, tariff, delivery and other charges
fully prepaid by the Contractor to the destination indicated in the Solicitation.

c. “No Charge” Bid When Bids are requested on a number of Products as a
lot, a Bidder desiring to Bid “no charge” on a Product in the lot must clearly

Appendix B 10



indicate such. Otherwise, such Bid may be considered incomplete and be
rejected, in whole or in part, at the discretion of OTDA.

d. Specific price decreases:

iv.

GSA Changes: Where net pricing under the Contract is based on an
approved General Services Administration (GSA) schedule, price
decreases shall take effect automatically during the Contract term and
apply to on or after the date the approved GSA schedule pricing
decreases during the Contract term; or

Commercial Price List Reductions: Where net pricing under the
Contract is based on a discount from Contractor’s list prices, price
decreases shall take effect automatically during the Contract term and
apply to on or after the date Contractor lowers its pricing on its commercial
price lists during the Contract term; or

Special Offers/Promotions Generally: Where Contractor generally
offers more advantageous special price promotions or special discount
pricing to other customers during the Contract term for a similar quantity,
and the maximum price or discount associated with such offer or
promotion is better than the discount or net pricing otherwise available
under this Contract, such better price or discount shall apply for similar
quantity transactions under this Contract for the life of such general offer
or promotion; and

Special Offers/Promotions to Authorized Users: Contractor may offer
other State agencies under another contracting vehicle, competitive
pricing which is lower than the net pricing set forth herein at any time
during the Contract term and such lower pricing shall not be applied as a
global price reduction under the Contract pursuant to the foregoing
paragraph (iii).

Unless otherwise specified in the Solicitation, Contractor may offer lower
prices or better terms (see Modification of Contract Terms) on any specific
purchase order from another State agency without being in conflict with, or
having any obligation to comply on a global basis with, the terms of this
clause.

e. Cost Proposal Revisions A Contractor may be solicited prior to Contract
award to propose the best possible offer for the Product being bid on, in
accordance with State Finance Law Section 163(9)(c). A cost proposal
revision must be a lower price than the initial price.

12. Site Inspection

Where a Site inspection is required, Bidder shall be required to inspect the Site,
including environmental or other conditions, for pre-existing deficiencies that may
affect the installed Product or that may affect Bidder’s ability to properly deliver,
install or otherwise provide the required Product. All inquiries regarding such
conditions shall be made in writing. Bidder shall be deemed to have knowledge
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of any deficiencies or conditions that such inspection or inquiry might have
disclosed. Bidder must provide a detailed explanation with its Bid if additional
work is required under this clause in order to properly provide the required
Product.

Bid Evaluation
13. Bid Evaluation

OTDA reserves the right to accept or reject any and all Bids, or separable
portions of Bids, and waive technicalities, irregularities, and omissions if OTDA
determines the best interests of the State will be served. OTDA, in its sole
discretion, may accept or reject illegible, incomplete or vague Bids. Bid
evaluation criteria for a Solicitation is set forth therein.

In the event two Bids are found to be substantially equivalent, price shall be the
basis for determining the award recipient. If two or more Bidders submit
substantially equivalent Bids as to pricing, OTDA may determine another criterion
to evaluate tie bids.

14. Quantity Changes Prior to Award

OTDA reserves the right, at any time prior to the award of a specific quantity
Contract, to alter in good faith the quantities listed in the Solicitation. In the event
such right is exercised, the lowest responsible Bidder meeting the Solicitation
requirements will be advised of the revised quantities and afforded an opportunity
to extend or reduce its Bid price in relation to the changed quantities. Refusal by
the low Bidder to so extend or reduce its Bid price may result in the rejection of
its Bid and the award of such Contract to the lowest responsible Bidder who
accepts the revised qualifications.

15. Timeframe for Offers

Bids must remain firm for 365 days, or such other period set forth in a
Solicitation, from the date the Bid is due in the Solicitation.

16. Debriefings

Pursuant to Section 163(9)(c) of the State Finance Law, any unsuccessful Bidder
may request a debriefing regarding the reasons that the Bid submitted by the
Bidder was not selected for award. Requests for a debriefing must be made
within 15 calendar days of notification by OTDA that the Bid submitted by the
Bidder was not selected for award. Requests should be submitted in writing to a
designated contact identified in the Solicitation.

17. Contract Publicity

Any Contractor press or media releases, advertisements, or promotional
literature, regardless of the medium, referring to an awarded or other information
of any kind regarding the Contract must be reviewed and approved by OTDA
prior to public issuance. No presentation shall be given by the Contractor
regarding the Contract without the prior written approval of OTDA. In addition,
Contractor shall not use, for any purpose, the New York State of Opportunity
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registered trademark or the New York State coat of arms without prior written
approval from the State.

Terms and Conditions

18. Procurement Rights
OTDA reserves the right to:

a.

b.

> @ =

Reject any and all Proposals, in whole or in part, received in response to this
Solicitation.

Correct Proposers’ mathematical errors and waive or modify other minor
irregularities in proposals received, after prior notification to the Proposer.

Utilize any and all ideas submitted in the proposals received.

Negotiate with Proposers responding to this Solicitation within the Solicitation
requirements to serve the best interests of the State.

Begin contract negotiations with another bidding Contractor(s) in order to
serve the best interests of the State of New York should OTDA be
unsuccessful in negotiating a contract with the selected Contractor.

Waive any non-material requirement.

Not make an award from this Solicitation.

Make an award under this Solicitation in whole or in part.
Make multiple contract awards pursuant to this Solicitation.

Have any service completed via separate competitive bid or other means, as
determined to be in the best interest of the State.

Seek clarifications or revisions of information in a Proposal.

Disqualify any bidder whose conduct and/or Proposal fails to conform to the
material requirements of the Solicitation.

. Prior to the Bid Submission Date, amend the Solicitation specifications to

correct errors or oversights, or to supply additional information, as it becomes
available.

19. Contract Effective

The Contract shall be deemed effective upon its approval by the New York State
Comptroller.

20. Official Use Only/No Personal Use

The Contract is only for official use. Use of the Contract for personal or private
purposes is strictly prohibited.

21. Modification of Contract Terms

The Contract may only be modified or amended upon mutual written agreement
of OTDA and the Contractor, and approved by OSC and the AG as necessary.
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The Contractor may, however, offer OTDA more advantageous pricing, payment,
or other terms and conditions than those set forth in the Contract. In such event,

a copy of such terms shall be furnished to OTDA by the Contractor at the time of
such offer.

Other than where such terms are more advantageous than those set forth in the
Contract, no alteration or modification of the terms of the Contract, including
substitution of Product, shall be valid or binding unless authorized by OTDA or
specified in the Contract Award Notification. No such alteration or modification
shall be made by unilaterally affixing such terms to Product upon delivery
(including, but not limited to, attachment or inclusion of standard pre-printed
order forms, product literature, “shrink wrap” terms accompanying software upon
delivery, or other documents) or by incorporating such terms onto order forms,
Purchase Orders or other documents forwarded by the Contractor for payment,
notwithstanding OTDA’s subsequent acceptance of Product, or that OTDA has
subsequently processed such document for approval or payment.

22. Scope Changes

Prior to the Contractor implementing any change in the Services, it shall obtain
the consent and approval of OTDA. The Contractor shall, prior to implementation
of any such change, give written notice to OTDA of the service affected, a
description of the change, why it is needed, a suggested implementation
approach (and testing if necessary), the cost to OTDA if any, and any other
information requested by OTDA. The approval, prior to implementation, of any
requested change is in the sole discretion of OTDA.

In the event that OTDA proposes a change in technology or Services, it shall,
prior to implementation of any such change, give written notice to the Contractor
with a description of the change, why it is needed, a suggested implementation
approach (and testing if necessary), and the Contractor shall have a reasonable
time to analyze the cost, if any, to the Contractor. The final determination for
implementation of any requested change pursuant to this section is in the sole
discretion of OTDA.

OTDA reserves the right to direct operating changes to the Contractor based on
its own observations or based on suggestions made by the Contractor.

Work performed outside the scope of the Agreement or without the approval of
OTDA shall not be subject to charge by the Contractor.

23. Estimated/Specific Quantity Contracts

Estimated quantity contracts, also referred to as indefinite delivery/indefinite
quantity contracts, are expressly agreed and understood to be made for only the
quantities, if any, actually ordered during the Contract term. No guarantee of any
quantity is implied or given.

24. Emergency Contracts

In the event that a disaster emergency is declared by Executive Order under
Section 28 of Article 2-B of the Executive Law, OTDA reserves the right to obtain
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the Product from any source, including but not limited to this Contract, as OTDA,
in its sole discretion, determines will meet the needs of such emergency.
Contractor shall not be entitled to any claim for lost profits for Product procured
from other sources pursuant to this clause. The reasons underlying the finding
that an emergency exists shall be included in the procurement record.

25. Product Delivery

Delivery must be made, if required, in accordance with the terms of the Contract.
The decision of OTDA as to compliance with delivery terms shall be final. In all
instances of a potential or actual delay in delivery, the Contractor shall
immediately notify OTDA, and confirm in writing the explanation of the delay, and
take appropriate action to avoid any subsequent late deliveries. Any extension of
time for delivery must be requested in writing by the Contractor and approved by
OTDA in writing.

26. Title and Risk of Loss for Products Other Than Technology Products

Notwithstanding the form of shipment, title or other property interest, risk of loss
for Products other than technology Products shall not pass from the Contractor to
OTDA until the Products have been received, inspected and accepted by OTDA.
Acceptance shall occur within a reasonable time or in accordance with such
other defined acceptance period as may be specified in the Contract. Mere
acknowledgment by OTDA of the delivery or receipt of goods (e.g., signed bill of
lading) shall not be deemed or construed as acceptance of the Products
received. Any delivery of Product that is substandard or does not comply with the
Contract may be rejected or accepted on an adjusted price basis, as determined
by OTDA. Title, risk of loss, and acceptance for technology Products shall be
governed by the Contract.

27. Product Substitution

In the event a specified Product listed in the Contract becomes unavailable or
cannot be supplied by the Contractor for any reason (except as provided for in
the Savings/Force Majeure clause), a Product deemed in writing by OTDA to be
equal to or better than the specified Product must be substituted by the
Contractor at no additional cost or expense to OTDA. Unless otherwise specified,
any substitution of Product shall require OTDA'’s written approval.

28. Rejected Product

When Product is rejected, it must be removed by the Contractor from OTDA’s
premises within 10 calendar days of notification of rejection by OTDA. Upon
notification of rejection, risk of loss of rejected or non-conforming Product shall
remain with Contractor.

29. Installation

Where installation is required, Contractor shall be responsible for placing and
installing the Product in the required locations. All materials used in the
installation shall be of good quality and shall be free from any and all defects that
would mar the Product or render it unsound. Installation includes the furnishing of
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any equipment, rigging and materials required to install or place the Product in
the proper location. The Contractor shall protect the Site from damage for all its
work and shall repair damages or injury of any kind caused by the Contractor, its
employees, officers or agents. If any alteration, dismantling or excavation, etc. is
required to effect installation, the Contractor shall thereafter promptly restore the
structure or Site. Work shall be performed to cause the least inconvenience to
OTDA and with proper consideration for the rights of other Contractors or
workers. The Contractor shall promptly perform its work and shall coordinate its
activities with those of other Contractors. The Contractor shall clean up and
remove all debris and rubbish from its work as required or directed. Upon
completion of the work, the building and surrounding area of work shall be left
clean and in a neat, unobstructed condition, and everything in satisfactory repair
and order.

30. Repaired or Replaced Products, Parts, or Components

Where the Contractor is required to repair, replace or substitute Product or parts
or components of the Product under the Contract, the repaired, replaced or
substituted Products shall be subject to all terms and conditions for new parts
and components set forth in the Contract including warranties, as set forth in the
Warranties clause herein. Replaced or repaired Product or parts and
components of such Product shall be new and shall, if available, be replaced by
the original manufacturer’'s component or part. Before installation, all proposed
substitutes for the original manufacturers’ installed parts or components must be
approved by the Authorized User. The part or component shall be equal to or of
better quality than the original part or component being replaced.

31. Staff

For the purposes of this Section, “Staff” includes employees, owners, officers,
directors, or agents of the Contractor and of any of the Contractor’s
subcontractors.

The Contractor shall retain only individuals with the moral fitness and abilities
necessary to perform Services hereunder. All employees, Subcontractors, or
agents of the Contractor performing work under the Contract must be trained
staff or technicians who meet or exceed the professional, technical, and training
qualifications set forth in the Contract, and must comply with all security and
administrative requirements in the Contract. OTDA reserves the right to conduct
a security background check or otherwise approve any employee, Subcontractor,
or agent furnished by Contractor and to refuse access to or require replacement
of any personnel for cause based on professional, technical or training
qualifications, quality of work or change in security status or non-compliance with
OTDA's security or other requirements. Such approval shall not relieve the
Contractor of the obligation to perform all work in compliance with the Contract.
OTDA reserves the right to reject and/or bar from any OTDA facility for cause
any employee, Subcontractor, or agent of the Contractor.

The Contractor certifies that all staff provided to perform Services possesses the
necessary integrity and professional capacity to meet OTDA’s reasonable
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expectations. Subsequent to the commencement of Services, whenever the
Contractor becomes aware, or reasonably should have become aware, that any
staff member(s) providing Services no longer possess the necessary integrity or
professional capacity, the Contractor shall immediately discontinue the use of
such staff and notify OTDA.

OTDA reserves the right to require the Contractor discharge, from performance
of any or all duties under the Agreement, Key Staff for reasonable cause. The
Contractor agrees to replace any Key Staff so discharged with an employee of
equal or better qualifications. If the OTDA exercises its right under this provision,
it agrees to provide written notice to the Contractor setting forth its reasons to
discharge an employee.

The Contractor shall determine the method and frequency by which it conducts
and confirms the fitness of its employees to perform duties under this Agreement,
which determinations shall be incorporated into a comprehensive plan. If the
Contractor is unable to determine an employee's fithess due to the results of a
criminal history or security background check, the Contractor shall forward a
description of the results to the OTDA, for review and determination. The
Contractor's agreement to comply with the provisions of this section is a material
representation of fact upon which reliance was placed when the OTDA
determined to enter into this Agreement. In determine an employee's fitness, the
Contractor is not required to exceed the level of judgment which is normally
possessed by a prudent person in the ordinary course of business dealings. If it
is later determined that the Contractor knowingly, rendered a false positive
determination of an employee's fitness, failed to conduct a criminal history or
security background check, or failed to reasonably interpret the results in
confirming an employee's fitness to perform duties under the terms of this
Agreement, in addition to any other remedies available to the OTDA, such as
liquidated damages, the OTDA may terminate this Agreement for cause. The
Contractor shall provide immediate written notice to the OTDA if at any time the
Contractor learns that its determination of an employee's fitness to perform duties
under the terms of this Agreement was erroneous or has become erroneous by
reason of changed circumstances. The Contractor will ensure that the provisions
of this section are incorporated within all subcontracts, and acknowledges the
responsibility for ensuring that these provisions are fully complied with by all
subcontractors.

32. Assignment

In accordance with Section 138 of the State Finance Law and NYS Appendix A’s
provision on assignment, the State shall not hinder, prevent or affect assignment
of money by a Contractor for the benefit of its creditors. Prior to a consent to
assignment of monies becoming effective, the Contractor shall file a written
notice of such monies assignments with the State Comptroller. Prior to a consent
to assignment of a Contract, or portion thereof, becoming effective, the
Contractor shall submit the request for assignment to OTDA and seek written
agreement from OTDA which will be filed with the State Comptroller. OTDA shall
use reasonable efforts to promptly respond to any request by Contractor for an
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assignment, provided that Contractor supplies sufficient information about the
party to whom the Contractor proposes to assign the Contract.

Upon notice to the Contractor, the Contract may be assigned without the consent
of the Contractor to another State Agency or subdivision of the State pursuant to
a governmental reorganization or assignment of functions under which the
functions are transferred to a successor Agency or to another Agency that
assumes OTDA responsibilities for the Contract.

33. Subcontractors

OTDA reserves the right to reject any proposed Subcontractor for bona fide
business reasons, including, but not limited to: 1) the subcontractor’s failure to
solicit New York State certified minority- and women-owned business enterprises
as required in prior OTDA contracts; 2) the fact that such Subcontractor is on the
New York State Department of Labor’s or New York State Office of General
Services’ list of companies with which New York State cannot do business; or 3)
a final determination by OTDA that the subcontractor is not qualified or is not
responsible; or the fact that the subcontractor has previously provided
unsatisfactory work or services.

OTDA reserves the right to approve and review contracts between the Contractor
and Subcontractors prior to subcontractors’ performance of the Services.

When proposing to add, to replace, or to assume the responsibilities of an
existing Subcontractor during the Contract Term, the Contractor must notify the
OTDA of its intent to do so. Such notification must include justification for the
change, and provide the proposed managerial staff, Subcontractor's
qualifications and experience, and provide transition work plans outlining the
timeline, activities and dependencies that ensure that such action will not
jeopardize or impact the Contract. Such transition work plans are subject to the
review and approval of the OTDA. The OTDA will review the plans and provide a
reply to the Contractor within fifteen (15) business days, provided; however, that
if the Subcontractor will have access to Federal Tax Return Information, the time
to reply shall be increased to allow for notifications required by Internal Revenue
Service (IRS) Publication 1075. No Contractor costs or expenditures related to
expenditures or obligations paid or owing to unapproved subcontracts may be
asserted as damages or otherwise presented for payment in any proceeding or
discussion involving the Contractor and the OTDA.

All subcontracts shall be in writing and shall contain provisions, which are
functionally identical to, and consistent with, the provisions of the Agreement. Al
subcontracts must contain a provision stating that the Subcontractor agrees that
the subcontract is subordinate to the Agreement with the OTDA and that any and
all conflicting provisions of the subcontract will be superseded by the terms of the
Agreement.

The Contractor shall be jointly and severally liable and responsible for the actions
of its agents, employees, partners, and subcontractors including losses or direct
damages arising from, but not limited to their defective or inadequate
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performance.

The Contractor will work with the OTDA to identify any potential operational
disruption if the Contractor elects to terminate or change its agreement with any
Subcontractor.

In addition to furnishing the OTDA with a copy of any proposed subcontract, if
requested, for prior approval, the Contractor shall also furnish to the OTDA the
following:

a. A description of the supplies or services to be provided under the
proposed subcontract;

b. Identification of the proposed Subcontractor;
c. The proposed subcontract price;

d. Any other pertinent information or documentation requested by the
OTDA; and

e. A copy of any subcontract or modification thereto, once approved
by the OTDA and executed by the Contractor.

The Contractor shall give the OTDA immediate written notice of any legal action
or suit filed, and prompt notice of any claim made, against the Contractor by any
subcontractor or vendor which may result in litigation related in any way to the
Agreement or which may affect the performance of Services under the
Agreement.

The requirement of prior approval of any subcontract by the OTDA under the
Agreement shall not make the OTDA or the State a party to any subcontract or
create any right, claim, or interest in the Subcontractor or proposed
Subcontractor against the OTDA or the State.

The Contractor shall not be relieved in any way of any responsibility, duty, or
obligation of the Agreement by any subcontract.

34. Suspension of Work

OTDA, in its sole discretion, reserves the right to suspend any or all activities
under the Contract, at any time, due to a budget freeze or reduction in State
spending, or declaration of emergency. Upon issuance of such notice, the
Contractor shall comply with the suspension order. Activity may resume at such
time as OTDA issues a formal written notice authorizing a resumption of
performance under the Contract.

35. Termination

a. Mutual Agreement All or any part of this Agreement may be terminated by
mutual written agreement of OTDA and the Contractor.

b. For Cause For a material breach that remains uncured for more than 30
calendar days or other longer period as specified by written notice to the
Contractor, the Contract may be terminated by OTDA for cause. Neither the
State nor OTDA shall be liable for any of Contractor’s costs arising from the
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failure to perform or the termination, including without limitation costs incurred
after the date of termination. Such termination shall be upon written notice to
the Contractor. In such event, OTDA may complete the contractual
requirements in any manner it may deem advisable and pursue available
legal or equitable remedies for breach.

A material breach means a significant and/or repeated failure(s) to deliver a
Product in accordance with the timetable, price or performance standards
applicable thereto, or when a material term of the Contract is breached.

c. For Convenience This Contract may be terminated at any time by OTDA for
convenience upon 60 calendar days or other longer period as specified by
written notice, without penalty or other early termination charges due. If the
Contract is terminated pursuant to this subdivision, OTDA shall remain liable
for all accrued but unpaid charges incurred through the date of the
termination.

d. For Violation of Sections 139-j and 139-k of the State Finance Law OTDA
reserves the right to terminate the Contract in the event it is found that the
certification filed by the Bidder in accordance with Section 139-k of the State
Finance Law was intentionally false or intentionally incomplete. Upon such
finding, OTDA may exercise its termination right by providing written
notification to the Contractor in accordance with the written notification terms
of the Contract.

e. For Violation of Section 5-a of the New York State Tax Law OTDA
reserves the right to terminate the Contract in the event it is found that the
certification filed by the Contractor in accordance with Section 5-a of the Tax
Law is not timely filed during the term of the Contract or the certification
furnished was intentionally false or intentionally incomplete. Upon such
finding, OTDA may exercise its termination right by providing written
notification to the Contractor in accordance with the written notification terms
of the Contract.

f. For Non-Responsibility The Contractor agrees that if it is found by the State
that its responses to the Vendor Responsibility Questionnaire were
intentionally false or intentionally incomplete, then OTDA may terminate the
Contract.

Upon written notice to the Contractor, and a reasonable opportunity to be
heard with appropriate OTDA officials or staff, the Contract may be
terminated by OTDA at the Contractor’s expense where the Contractor is
determined by OTDA to be non-responsible. In such event, OTDA may
complete the contractual requirements in any manner it may deem advisable
and pursue available legal or equitable remedies for breach.

In no case shall such termination of the Contract by the State be deemed a
breach thereof, nor shall the State be liable for any damages for lost profits or
otherwise, which may be sustained by the Contractor as a result of such
termination.
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d. Upon Conviction of Certain Crimes OTDA reserves the right to terminate
the Contract in the event it is found that a member, partner, director or officer
of Contractor is convicted of one or more of the following: Bribery Involving
Public Servants and Related Offenses as defined in Article 200 of the New
York State Penal Law; Corrupting the Government as defined in Article 496 of
the New York State Penal Law; or Defrauding the Government as defined in
Section 195.20 of the New York State Penal Law.

h. Mitigation of Costs The Contractor shall not undertake any additional or new
contractual obligations on or after the receipt of notice of termination without
the prior written approval of OTDA. On or after the recipe of notice of
termination and during the termination notice period, the Contractor shall take
all commercially reasonable and prudent actions to close out unnecessary
outstanding, existing obligation as economically as possible for OTDA.

36. Savings/Force Majeure

A force majeure occurrence is an event or effect that cannot be reasonably
anticipated or controlled and is not due to the negligence or willful misconduct of
the affected party. Force majeure includes, but is not limited to, acts of God, acts
of war, acts of public enemies, terrorism, strikes, fires, explosions, actions of the
elements, floods, or other similar causes beyond the control of the Contractor or
OTDA in the performance of the Contract where non-performance, by exercise of
reasonable diligence, cannot be prevented.

The affected party shall provide the other party with written notice of any force
majeure occurrence as soon as the delay is known and provide the other party
with a written contingency plan to address the force majeure occurrence,
including, but not limited to, specificity on quantities of materials, tooling, people,
and other resources that will need to be redirected to another facility and the
process of redirecting them. Furthermore, the affected party shall use its
commercially reasonable efforts to resume proper performance within an
appropriate period of time. Notwithstanding the foregoing, if the force majeure
condition continues beyond 30 calendar days, the parties to the Contract shall
jointly decide on an appropriate course of action that will permit fulfillment of the
parties’ objectives under the Contract.

The Contractor agrees that in the event of a delay or failure of performance by
the Contractor under the Contract due to a force majeure occurrence:

a. OTDA may purchase from other sources (without recourse to and by the
Contractor for the costs and expenses thereof) to replace all or part of the
Products which are the subject of the delay, which purchases may be
deducted from the Contract quantities without penalty or liability to the State,
or

b. The Contractor will provide OTDA with access to Products first in order to
fulfill orders placed before the force majeure event occurred. OTDA agrees to
accept allocated performance or deliveries during the occurrence of the force
majeure event.
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Neither the Contractor nor OTDA shall be liable to the other for any delay in or
failure of performance under the Contract due to a force majeure occurrence.
Any such delay in or failure of performance shall not constitute default or give
rise to any liability for damages. The existence of such causes of such delay or
failure shall extend the period for performance to such extent as determined by
the Contractor and OTDA to be necessary to enable complete performance by
the Contractor if reasonable diligence is exercised after the cause of delay or
failure has been removed.

Notwithstanding the above, at the discretion of OTDA where the delay or failure
will significantly impair the value of the Contract to the State or OTDA, OTDA
may terminate the Contract or the portion thereof which is subject to delays, and
thereby discharge any unexecuted portion of the Contract or the relative part
thereof.

In addition, OTDA reserves the right, in its sole discretion, to make an equitable
adjustment in the Contract terms and/or pricing should extreme and unforeseen
volatility in the marketplace affect pricing or the availability of supply. “Extreme
and unforeseen volatility in the marketplace” is defined as market circumstances
which meet the following criteria: (i) the volatility is due to causes outside the
control of Contractor; (ii) the volatility affects the marketplace or industry, not just
the particular Contract source of supply; (iii) the effect on pricing or availability of
supply is substantial; and (iv) the volatility so affects Contractor’s performance
that continued performance of the Contract would result in a substantial loss to
the Contractor. In the event of a dispute between the Contractor and OTDA, such
dispute shall be resolved in accordance with OTDA Dispute Resolution
Procedures; provided, however, that nothing in this clause shall excuse the
Contractor from performing in accordance with the Contract as changed.

37. Remedies for Breach

In the event that Contractor fails to observe or perform any material term or
condition of the Contract and such failure remains uncured after 30 calendar
days following written notice by OTDA, then OTDA may exercise all rights and
remedies available under the Contract, and those available at law or in equity.
Notwithstanding the foregoing, if such failure is of a nature that it cannot be cured
completely within 30 calendar days and Contractor shall have commenced its
cure of such failure within such period and shall thereafter diligently prosecute all
steps necessary to cure such failure, such 30-day period may, in the sole
discretion of OTDA, be extended for a reasonable period. It is understood and
agreed that the rights and remedies available to the OTDA in the event of breach
shall include but not be limited to the following:

a. Cover/Substitute Performance In the event of Contractor’s material,
uncured breach, OTDA may, with or without issuing a formal Solicitation: (i)
purchase from other sources; or (ii) if OTDA is unsuccessful after making
reasonable attempts, under the circumstances then-existing, to timely obtain
acceptable replacement Product of equal or comparable quality, acquire
acceptable replacement Product of lesser or greater quality. Such purchases
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may be deducted from the Contract quantity without penalty or liability to the
State.

b. Withhold Payment In any case where a reasonable question of material,
uncured non-performance by Contractor arises, payment may be withheld in
whole or in part at the discretion of OTDA.

c. Reimbursement of Costs Incurred Contractor agrees to reimburse OTDA
promptly for any and all additional costs and expenses incurred for acquiring
acceptable replacement Product. Should the cost of cover be less than the
Contract price, the Contractor shall have no claim to the difference. The
Contractor covenants and agrees that in the event suit is successfully
prosecuted for any default on the part of the Contractor, all costs and
expenses, including reasonable attorney’s fees, shall be paid by the
Contractor.

Where the Contractor fails to timely deliver pursuant to the guaranteed
delivery terms of the Contract, OTDA may obtain replacement Product
temporarily and the cost of the replacement Product shall be deducted from
the Contract quantity without penalty or liability to the State.

d. Deduction/Credit Sums due as a result of these remedies may be deducted
or offset by OTDA from payments due, or to become due, the Contractor on
the same or another transaction. If no deduction or only a partial deduction is
made in such fashion the Contractor shall pay to OTDA the amount of such
claim or portion of the claim still outstanding, on demand. OTDA reserves the
right to determine the disposition of any rebates, settlements, restitution,
damages, etc., that arise from the administration of the Contract.

e. Waiver of Breach No term or provision of the Agreement shall be deemed
waived and no breach excused, unless such waiver or consent shall be in
writing and signed by the party claimed to have waived or consented. Any
consent by a party to, or waiver of, a breach under the Agreement shall not
constitute or consent to, a waiver of, or excuse for any other, different or
subsequent breach.

38. Assignment of Claim

Contractor hereby assigns to the State any and all claims for overcharges
associated with this Contract that may arise under the antitrust laws of the United
States, 15 USC Section 1, et seq. and the antitrust laws of the State of New
York, General Business Law Section 340, et seq.

39. Toxic Substances

Each Contractor furnishing a toxic substance, as defined by Section 875 of the
Labor Law, shall provide OTDA with not less than two copies of a Safety Data
Sheet, which sheet shall include for each such substance the information
outlined in Section 876 of the Labor Law.

Before any chemical product is used or applied on or in any building, a copy of
the product label and Safety Data Sheet must be provided to and approved by
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OTDA.
40. Independent Contractor

It is understood and agreed that the legal status of the Contractor, its
Subcontractors, agents, officers and employees under this Contract is that of an
independent contractor, and in no manner shall they be deemed employees of
OTDA, and therefore are not entitled to any of the benefits associated with such
employment.

41. Security

Contractor warrants, covenants and represents that, in the performance of the
Contract, Contractor, its agents, Subcontractors, officers, distributors, resellers
and employees will comply fully with all security procedures of OTDA set forth in
the Contract or otherwise communicated in advance to the Contractor including
but not limited to physical, facility, documentary and cyber security rules,
procedures and protocols.

42. Cooperation with Third Parties

The Contractor shall be responsible for fully cooperating with any third party,
including but not limited to other Contractors or Subcontractors of OTDA, as
necessary to ensure delivery or performance of Product.

Nothing contained herein shall prohibit OTDA from contracting at any time with
third parties or from performing any of the work itself or through other State
entities, for any Services that otherwise may be requested or required of the
Contractor pursuant to this Agreement, and the Contractor shall not assert an
exclusive right to perform such Services.

43. Warranties

a. Compliance The Contractor will comply with all laws applicable to its
performance of the Services and otherwise applicable to the Contractor in
connection with its obligations under this Contract.

b. Product Performance and Warranty Contractor hereby warrants and
represents that the Products acquired by OTDA under this Contract conform
to the manufacturer’s specifications, performance standards and
Documentation and that the Documentation fully describes the proper
procedure for using the Products. Contractor warrants and represents that the
Products furnished by or through Contractor, whether specified and furnished
individually or as a system, shall be substantially free from defects in material
and workmanship during the Contract Term, and conform to all requirements
of the Contract.

c. Title and Ownership Contractor warrants and represents that it has (i) full
ownership, clear title free of all liens, or (ii) the right to transfer or deliver
specified license rights to any Products acquired by OTDA under this
Contract. Contractor shall be solely liable for any costs of acquisition
associated therewith. Contractor shall indemnify OTDA and hold OTDA

Appendix B 24



harmless from any damages and liabilities (including reasonable attorneys’
fees and costs) arising from any breach of Contractor’s warranties as set forth
herein. Contractor shall provide OTDA with appropriate documentation
indicating the vesting of such rights in Contractor, and/or the right to transfer
such rights, as requested by OTDA.

d. Product Warranty Contractor further warrants and represents that Products,
components or parts specified and furnished by or through Contractor,
whether specified and furnished individually or as a system, shall be
substantially free from defects in material and workmanship and will conform
to all requirements of the Contract for the manufacturer’s standard
commercial warranty period, if applicable, or for a minimum of one year from
the date of acceptance, whichever is longer (the “Product warranty period”).

During the Product warranty period, defects in the materials or workmanship
of Products, components, or parts specified and furnished by or through
Contractor, whether specified and furnished individually or as a system, shall
be repaired or replaced by Contractor at no cost or expense to OTDA.
Contractor shall extend the Product warranty period for individual Products, or
for the system as a whole, as applicable, by the cumulative periods of time,
after notification, during which an individual Product, or the system as a
whole, requires repairs or replacement resulting in down time or is in the
possession of the Contractor, its agents, officers, Subcontractors, distributors,
resellers or employees (“extended warranty”).

Any component or part replaced by the Contractor under the Contract
warranties shall be guaranteed for the greater of: (i) the Product warranty
period set forth herein; or (ii) the manufacturer’s standard commercial
warranty period offered for the component or part, if applicable.

All costs for materials, labor, and transportation incurred to repair or replace
Products, parts, components, or systems as a whole during the warranty
period shall be borne solely by the Contractor, and the State or OTDA shall in
no event be liable or responsible therefor.

Where Contractor, the Third-Party Software vendor, or other third-party
manufacturer markets any Product delivered by or through Contractor with a
standard commercial warranty, such standard warranty shall be in addition to,
and not relieve the Contractor from, Contractor’s warranty obligations during
the Product warranty and extended warranty periods. Where such standard
commercial warranty covers all or some of the Product warranty or extended
warranty periods, Contractor shall be responsible for the coordination during
the Product warranty or extended warranty periods with Third-Party Software
vendor or other third-party manufacturers for warranty repair or replacement
of Third-Party Software vendor or other third-party manufacturer’s Product.

Where Contractor, Third-Party Software vendor, or other third- party
manufacturer markets any Product with a standard commercial warranty that
goes beyond the Product warranty or extended warranty periods, Contractor
shall notify OTDA and pass through the standard commercial warranty to
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OTDA at no additional charge; provided, however, that Contractor shall not be
responsible for coordinating services under the standard commercial warranty
after expiration of the Product warranty and extended warranty periods.

Unless recycled, recyclable, or recovered materials are available in
accordance with the Remanufactured, Recycled, Recyclable, or Recovered
Materials clause, Product offered shall be standard new equipment, current
model or most recent release of regular stock product with all parts regularly
used with the type of equipment offered. Contractor further warrants and
represents that no component or part has been substituted or applied
contrary to the manufacturer’'s recommendations and standard practice.

Contractor shall not be responsible for any modification of the Products made
by OTDA without Contractor’s approval.

e. Virus Warranty Contractor represents and warrants that any Product
acquired under the Contract by OTDA does not contain any known Viruses.
Contractor is not responsible for Viruses introduced at OTDA’s Site.

f. Date/Time Warranty Contractor warrants that Product furnished pursuant to
this Contract shall be able to accurately process date/time data (including, but
not limited to, calculating, comparing, and sequencing) transitions, including
leap year calculations. Where a Contractor proposes or an acquisition
requires that specific Products must perform as a package or system, this
warranty shall apply to the Products as a system.

Where Contractor is providing ongoing services, including but not limited to:
(i) consulting, integration, code or data conversion, (ii) maintenance or
support services, (iii) data entry or processing, or (iv) contract administration
services (e.g., billing, invoicing, claim processing), Contractor warrants that
services shall be provided in an accurate and timely manner without
interruption, failure or error due to the inaccuracy of Contractor’s business
operations in processing date/time data (including, but not limited to,
calculating, comparing, and sequencing) various date/time transitions,
including leap year calculations. Contractor shall be responsible for damages
resulting from any delays, errors or untimely performance resulting therefrom,
including but not limited to the failure or untimely performance of such
services.

g. Qualification Warranty Contractor warrants that it and any subcontractors it
utilizes in the performance of the Services is qualified and licensed to do
business in the State of New York. Contractor also warrants that it has the
corporate authority to perform all duties required of it by the Agreement.

h. Administration Warranty Contractor warrants that it shall maintain an
adequate administrative organizational structure sufficient to discharge its
Contract responsibilities. Contractor shall provide OTDA with advanced,
written notification of all reductions in staff below the levels found in the
Contractor’s proposal.

i. Price Protection Warranty Contractor warrants that the Agreement’s prices
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and warranties are comparable to or better than the equivalent terms being
offered by the Contractor to other State government customers using similar
scope and volume of services under like terms and conditions. If, during the
Term of this Agreement, the Contractor enters into an agreement with any
other State government customer that offers better prices and warranties for
similar services, OTDA may amend the Agreement to reflect such superior
pricing or warranty terms.

j- Workmanship Warranty Contractor warrants that the Services acquired
under this Contract will be provided in a professional and workmanlike
manner in accordance with the applicable industry standards, if any.

k. Survival of Warranties All warranties contained in this Contract shall survive
the termination of this Contract.

I. Prompt Notice of Breach OTDA shall notify the Contractor in writing of any
claim of breach of any warranty provided herein.

m. Security Contractor warrants, covenants and represents that, in the
performance of the Contract, Contractor, its agents, and employees will
comply fully with all security procedures of OTDA set forth in the Contract or
otherwise communicated in advance to the Contractor including but not
limited to physical, facility, documentary and cyber security rules, procedures
and protocols.

n. Additional Warranties Where Contractor, Product manufacturer or service
provider generally offers additional or more advantageous warranties than
those set forth herein, Contractor shall offer or pass through any such
warranties to OTDA.

o. No Limitation of Rights The rights and remedies of the State and OTDA
provided in this clause are in addition to all other warranties in the Agreement,
express or implied, including but not limited to, the implied warranties of
merchantability and fithness for a particular purpose and do not limit any rights
afforded to the State and OTDA by any other clause of the Contract.

44. Legal Compliance

Contractor represents and warrants that it shall secure all notices and comply
with all applicable laws, ordinances, rules and regulations of any governmental
entity in conjunction with the performance of obligations under the Contract. Prior
to award and during the Contract term and any extensions thereof, Contractor
must establish to the satisfaction of OTDA that it substantially meets or exceeds
all requirements of the Solicitation and Contract and any applicable laws,
including but not limited to, permits, licensing, and shall provide such proof as
required by OTDA. Failure to comply or failure to provide proof may constitute
grounds for OTDA to terminate or suspend the Contract, in whole or in part, or to
take any other action deemed necessary by OTDA. Contractor also agrees to
disclose information and provide affirmations and certifications to comply with
Sections 139-j and 139-k of the State Finance Law.
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45. Indemnification

Contractor shall be fully liable for its actions and those of its agents, employees,
partners and Subcontractors and shall fully defend, indemnify and hold OTDA
harmless from suits, actions, proceedings, claims, losses, damages, and costs
(including reasonable attorney fees) of every name and description relating to
personal injury and damage to real or personal tangible property caused by any
intentional act or negligence of Contractor, its agents, employees, partners or
Subcontractors, which shall arise from or result directly or indirectly from this
Contract, without limitation; provided, however, that the Contractor shall not be
obligated to indemnify OTDA for any claim, loss or damage arising hereunder to
the extent caused by the negligent act, failure to act, gross negligence or willful
misconduct of OTDA.

OTDA shall give Contractor: (i) prompt written notice of any action, claim or
threat of suit, or other suit for which Contractor is required to fully indemnify
OTDA, (ii) the opportunity to take over, settle or defend such action, claim or suit
at Contractor’s sole expense, and (iii) assistance in the defense of any such
action, claim or suit at the expense of Contractor. Notwithstanding the foregoing,
the State reserves the right to join such action, at its sole expense, if it
determines there is an issue involving a significant public interest.

In the event that an action or proceeding at law or in equity is commenced
against OTDA arising out of a claim for death, personal injury or damage to real
or personal tangible property caused by any intentional or willful act, gross
negligence, or negligence of Contractor, its agents, employees, partners or
Subcontractors, which shall arise from or result directly or indirectly from the
Products supplied under this Contract, and Contractor is of the opinion that the
allegations in such action or proceeding in whole or in part are not covered by the
indemnification and defense provisions set forth in the Contract, Contractor shall
immediately notify OTDA and the New York State Office of the Attorney General
in writing and shall specify to what extent Contractor believes it is obligated to
defend and indemnify under the terms and conditions of the Contract and to what
extent it is not so obligated to defend and indemnify. Contractor shall in such
event protect the interests of OTDA and attempt to secure a continuance to
permit the State and OTDA to appear and defend their interests in cooperation
with Contractor, as is appropriate, including any jurisdictional defenses the State
and OTDA may have. In the event of a dispute regarding the defense, the
Contractor and the Attorney General shall try to reach an amicable resolution, but
the Attorney General shall have the final determination on such matters.

When any Products procured under this Contract is subject to any Contractor’s or
Subcontractor’'s End User License Agreement (EULA), Terms of Service (TOS),
or similar legal instrument or agreement, that includes any clause requiring
OTDA to indemnify the Contractor or any person or entity for damages, costs,
fees, or any other loss or liability, the following shall govern:

a. Any such clause is unenforceable against the OTDA.
b. Neither the OTDA nor any OTDA authorized end user shall be deemed to have
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agreed to such clause by virtue of it appearing in the EULA, TOS, or similar legal
instrument or agreement. If the EULA, TOS, or similar legal instrument or
agreement is invoked through an “I agree” click box or other comparable
mechanism (e.g., “click-wrap” or “browse-wrap” agreements), execution does not
bind OTDA or any OTDA authorized end user to such clause.

c. Any such clause is deemed to be stricken from the EULA, TOS, or similar legal
instrument or agreement.

46. Indemnification Relating to Infringement

The Contractor shall defend, indemnify and hold OTDA harmless from all suits,
actions, proceedings, claims, losses, damages, and costs of every name and
description (including reasonable attorney fees), relating to a claim of
infringement of a patent, copyright, trademark, trade secret or other proprietary
right provided such claim arises solely out of the Products as supplied by the
Contractor, and not out of any modification to the Products made by OTDA or by
someone other than Contractor at the direction of OTDA without Contractor’'s
approval; provided, however, that the Contractor shall not be obligated to
indemnify OTDA for any claim, loss or damage arising hereunder to the extent
caused by the negligent act, gross negligence or willful misconduct of OTDA.

OTDA shall give Contractor: (i) prompt written notice of any action, claim or
threat of suit alleging infringement, (ii) the opportunity to take over, settle or
defend such action, claim or suit at Contractor’s sole expense, and (iii)
assistance in the defense of any such action, claim or suit at the expense of
Contractor. Notwithstanding the foregoing, the State reserves the right to join
such action, at its sole expense, if it determines there is an issue involving a
significant public interest.

If usage of a Product shall be enjoined for any reason or if Contractor believes
that it may be enjoined, Contractor shall have the right, at its own expense and
sole discretion to take action in the following order of precedence: (i) to procure
for OTDA the right to continue usage (ii) to modify the service or Product so that
usage becomes non-infringing, and is of at least equal quality and performance;
or (iii) to replace such Product or parts thereof, as applicable, with non-infringing
Product of at least equal quality and performance. If the above remedies are not
available, the parties shall terminate the Contract, in whole or in part as
necessary and applicable, provided that OTDA is given a refund for any amounts
paid for the period during which usage was not feasible.

In the event that an action or proceeding at law or in equity is commenced
against OTDA arising out of a claim that OTDA’s use of the Product under the
Contract infringes any patent, copyright, trademark, trade secret or proprietary
right, and Contractor is of the opinion that the allegations in such action or
proceeding in whole or in part are not covered by the indemnification and
defense provisions set forth in the Contract, Contractor shall immediately notify
OTDA and the New York State Office of the Attorney General in writing and shall
specify to what extent Contractor believes it is obligated to defend and indemnify
under the terms and conditions of the Contract and to what extent it is not so
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obligated to defend and indemnify. Contractor shall in such event protect the
interests of OTDA and attempt to secure a continuance to permit the State and
OTDA to appear and defend their interests in cooperation with Contractor, as is
appropriate, including any jurisdictional defenses the State and OTDA may have.
In the event of a dispute regarding the defense, the Contractor and the Attorney
General shall try to reach an amicable resolution, but the Attorney General shall
have the final determination on such matters.

47. Limitation of Liability

Except as otherwise set forth in the Contract, the limit of liability shall be as
follows:

a. Contractor’s liability for any claim, loss or liability arising out of, or connected
with the Products provided, and whether based upon default, or other liability
such as breach of contract, warranty, negligence, misrepresentation or
otherwise, shall in no case exceed direct damages in an amount equal to two
(2) times the total “not to exceed” value of the Contract.

b. OTDA may retain such monies from any amount due Contractor as may be
necessary to satisfy any claim for damages, costs and the like asserted by
OTDA unless Contractor at the time of the presentation of claim shall
demonstrate to OTDA’s satisfaction that sufficient monies are set aside by the
Contractor in the form of a bond or through insurance coverage to cover
associated damages and other costs.

c. Notwithstanding the above, neither the Contractor nor OTDA shall be liable
for any consequential, indirect or special damages of any kind which may
result directly or indirectly from such performance, including, without
limitation, damages resulting from loss of use or loss of profit by OTDA, the
Contractor, or by others.

48. Dispute Resolution Procedures

Policy - It is the policy of OTDA to provide an opportunity to resolve disputes
related to contract administration. Interested parties are encouraged, but not
required, to seek resolution of disputes through consultation with OTDA staff
through the Informal Dispute Resolution Process described herein, prior to filing
a Formal Dispute. All Informal and Formal Disputes will be accorded full,
impartial and timely consideration.

Dispute Resolution Procedures
a. Informal Dispute Resolution Process

i. Inthe event there is a dispute, OTDA and Contractor agree to exercise
best efforts to resolve the dispute as soon as possible. The Contractor and
OTDA shall, without delay, continue to perform their respective obligations
under the Contract.

ii. Inthe event OTDA is dissatisfied with the Contractor’s Product(s) provided
under the Contract, then OTDA shall notify the Contractor of such in
writing pursuant to the terms of the Contract. In the event the Contractor
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has any disputes with OTDA, the Contractor shall notify OTDA in writing. If
either party notifies the other of a dispute, then the other party shall make
good faith efforts to solve the problem or settle the dispute amicably,
including meeting with the party’s representatives to attempt to diligently
reach a satisfactory result through negotiation.

If negotiation between the Contractor and OTDA fails to resolve any such
dispute to the satisfaction of the parties within 14 business days of such
notice, or as otherwise agreed to by the Contractor and OTDA, the matter
shall be submitted to OTDA’s Director of the Bureau of Contract
Management (the Director). The Director shall attempt in good faith to
resolve the dispute within the next 14 business days or as otherwise
agreed to by the parties. The Director shall then send a written notification
to the Contractor, memorializing the good faith effort. This attempt must be
held before either party may seek any other method of dispute resolution,
including judicial or governmental resolutions. Notwithstanding the
foregoing, this section shall not be construed to prevent either party from
seeking and obtaining temporary equitable remedies, including injunctive
relief.

b. Formal Dispute Process

Submission of Formal Disputes - A Formal Dispute must be filed by mail
and email to the person specified in the Solicitation or Agreement to
receive receipt of notifications. The notification must include a detailed
statement of the legal and/or factual grounds for the Formal Dispute,
relevant documents, a statement as to the form of relief requested, and
any other pertinent information relating to the dispute.

A Formal Dispute must be filed within 20 business days after the
Contractor and OTDA failed to reach resolution through the Informal
Dispute Resolution Process.

c. Agency Response to Dispute

The Director will consider all information relevant to the Formal Dispute
and may require the Contractor to meet or participate in a conference call
with OTDA to discuss the Formal Dispute when, in the Director’s sole
judgment, circumstances so warrant.

The Director shall send a formal dispute determination to the Contractor.

d. Appeals

Should the Contractor be dissatisfied with the Director’'s Formal Dispute
determination, a written appeal may be filed with the Division of Legal Affairs,
by regular mail, using the following mailing information:
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General Counsel

Division of Legal Affairs, Floor 16

Office of Temporary and Disability Assistance 40 North Pearl Street
Albany, NY 12243
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Written notice of appeal of a determination must be received at the above
address no more than 10 business days after the date the Formal Decision by
the Director is received by the Contractor.

The General Counsel shall review and make a final determination on all
appeals or may designate a person or persons to act on his/her behalf. The
final determination on the appeal shall be issued within 20 business days of
receipt of the appeal.

An appeal of the decision of the Director shall not include new facts and
information unless requested in writing by the General Counsel. The decision
of the General Counsel shall be a final and conclusive agency determination.

49. Procedure for Protests/Appeals of Bid Specifications

a. Formal Written Protests Final agency decisions or recommendations for
award generally may be reconsidered only in the context of a formal written
protest as described below. Any Offeror or prospective Offeror who believes
that there are errors or omissions in the procurement process or who
otherwise has been aggrieved in the drafting or issuance of this Solicitation,
may present a formal complaint to OTDA and request administrative relief
concerning such action ("formal protest"). A formal protest must be submitted
in writing to OTDA, by ground mail, except where alternate arrangements
have been made, to the:

Director, Bureau of Contract Management
40 North Pearl Street, 12th Floor, Section D,
Albany, NY 12243.

A formal protest must include a statement of all legal and/or factual grounds
for disagreement with an OTDA specification or purchasing decision including
a contract award; a description of all remedies or relief requested; and copies
of any and all applicable supporting documentation.

b. Deadline for Submission of Formal Protests for Errors or Omissions in
the Procurement Process OTDA must receive formal protests concerning
errors, omissions or prejudice, including patently obvious errors in the
Solicitation or Specifications, at least 10 calendar days before the Bid
Submission Date.

c. Deadline for Submission of Formal Protests of Contract Award OTDA
must receive a formal protest concerning a contract award within 10 business
days of the issuance of notice of contract award or receipt of a non- select
letter by an Offeror to:

Director, Bureau of Contract Management
40 North Pearl Street, 12th Floor, Section D,
Albany, NY 12243

d. Review and Final Determination of Protests Protests will be resolved
through written correspondence. However, the protester may request a
meeting to discuss a formal protest or OTDA may initiate a meeting on its
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own accord, at which time the participants may present their concerns. Either
the protester or OTDA may decline such a meeting. The Director of BCM may
designate an OTDA employee ("designee") to determine and undertake the
initial resolution or settlement of any protest. The Director of BCM or his/her
designee will conduct a review of the records involved in the protest,
including, but not limited to: (a) the evaluation team’s reports and
recommendations; (b) the materials presented by the protesting party and/or
(c), any materials required of or submitted by other Offerors. If necessary, the
Director of BCM or the designee shall consult with OTDA’s Counsel’'s Office;
and prepare a protest decision. A copy of the protest decision, stating the
reason(s) upon which it is based and informing the protester of the right to
appeal an unfavorable decision to the OSC shall be sent to the protester or its
agent within 45 calendar days of receipt of the protest, except that upon
notice to the protester such period may be extended. The protest decision will
be recorded and included in the procurement record, or otherwise forwarded
to the OSC upon issuance.

e. Appeals Upon receipt of OTDA's protest decision, a protester has 10
business days to file an appeal of the determination with the OSC, Bureau of
Contracts. The appeal must be filed with:

Director of the Bureau of Contracts at bidprotests@osc.state.ny.us or
Bureau of Contracts

New York State Office of the State Comptroller 110 State Street, 11th
Floor

Albany, NY 12236

The protester’s appeal must contain an affirmation in writing that a copy of the
appeal has been served on OTDA, the successful bidder (except where the
contracting agency upholds the protest and the successful bidder is the
appealing party), and any other party that participated in the protest. In its
appeal, the interested party shall set forth the basis on which it challenges
OTDA's determination. The OSC Bureau of Contracts will conduct a formal
review and issue its determination of the appeal in accordance with its
established policy and procedures.

f. Reservation of Rights and Responsibilities of OTDA OTDA reserves the
right to waive or extend the time requirements for protest submissions,
decisions, and appeals herein prescribed when, in its sole judgment,
circumstances so warrant to serve the best interests of the State and OTDA.
If OTDA determines that there are compelling circumstances, including the
need to proceed immediately with the Contract award in the best interest of
the State, then these protest procedures may be suspended, and such
decision shall be documented in the procurement record. OTDA will consider
all information relevant to the protest, and may, at its discretion, suspend,
modify, or cancel the protested procurement action including solicitation of
bids or withdraw the recommendation of Contract award prior to issuance of a
formal protest decision.
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g. Procurement Activity Prior to Final Protest Determination Receipt of a
formal bid protest shall not stay action on a procurement unless otherwise
determined by OTDA. If a formal protest or appeal is received by OTDA on a
recommended award prior to the underlying Contract being forwarded to the
OSC, notice of receipt of the protest and appeal must be included in the
procurement record forwarded to the OSC. If a final protest decision or final
decision on appeal has been reached prior to transmittal to the OSC, a copy
of the final decision must be included in the procurement record and
forwarded with the recommendation for award. If a final protest decision is
made after the transmittal of a bid package to the OSC, but prior to the OSC
approval under State Finance Law § 112, a copy of the final OTDA decision
shall be forwarded to the OSC when issued, along with a letter either: a)
confirming the original OTDA recommendation for award and supporting the
request for final § 112 approval, b) modifying the proposed award
recommendation in part and supporting a request for final § 112 approval as
modified; or c¢) withdrawing the original award recommendation.

h. Record Retention of Bid Protests All records related to formal Offeror
protests and appeals shall be retained for at least one (1) year following
resolution of the protest. All other records concerning the procurement shall
be retained according to the statutory requirements for records retention.

50. Responsibility Terms

a. The Contractor represents that it has, to the best of its knowledge, truthfully
and thoroughly completed the Contractor’s Vendor Responsibility
Questionnaire (“Responsibility Questionnaire”) provided to the Contractor by
OTDA prior to execution of this Agreement. The Contractor further represents
that as of the date of execution of this Agreement, there are no material
events, omissions, changes, or corrections to such document requiring an
amendment to the Responsibility Questionnaire.

b. The Contractor shall provide to OTDA updates to the Responsibility
Questionnaire if any material event(s) occurs requiring an amendment or as
new information related to such Responsibility Questionnaire becomes
available. The Contractor shall, on an annual basis from the anniversary date
of execution of this Agreement, re-certify such Responsibility Questionnaire,
noting any changes, whether material or non-material, or submit a certification
of “no change” to OTDA.

c. Notwithstanding Subsection (B) hereinabove, OTDA reserves the right, in its
sole discretion, at any time during the term of this Agreement, (i) to require
updates or clarifications to the Responsibility Questionnaire, (ii) to inquire
about information included in or omitted from the Responsibility
Questionnaire, and (iii) to require the Contractor to provide such information
to OTDA within a reasonable timeframe to be established at OTDA’s sole
discretion.

d. OTDA reserves the right to make a final determination of the Contractor’'s
non-responsibility (“Determination of Non-Responsibility”) at any time during
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the term of this Agreement based on (i) any information provided in the
Responsibility Questionnaire and/or in any updates, clarifications, or
amendments thereof; or (ii) the Contractor’s failure to disclose material
information; or (iii) OTDA'’s discovery of any other material information which
pertains to the Contractor’s responsibility.

51. Conflicts of Interest

a. The Contractor has provided a form (“Offeror Assurance of No Conflict of
Interest or Detrimental Effect”), signed by an authorized legal representative,
authorized to bind the Contractor Contractually, attesting that the Contractor’s
performance of the Services does not and will not create a conflict of interest
with, nor position the Contractor to breach any other Contract currently in
force with the State of New York, and that the Contractor will not act in any
manner that is detrimental to any State project on which the Contractor is
rendering Services.

b. The Contractor hereby reaffirms the attestations made in its proposal and
covenants and represents that there is and shall be no actual or potential
conflict of interest that could prevent the Contractor's satisfactory or ethical
performance of duties required to be performed pursuant to the terms of this
Agreement. The Contractor shall have a duty to notify OTDA immediately of
any actual or potential conflicts of interest by completing and submitting an
updated form entitled, “Contractor’s
Certification/Acknowledgements/Understanding”. The Contractor shall also
notify OTDA of any new potential conflicts of interest and of any new
Contractor staff that are prior OTDA employees during the term of the
Contract, by submitting an updated form entitled, “Contractor’s
Certification/Acknowledgements/Understanding”.

c. In conjunction with any subcontract under this Agreement, the Contractor
shall obtain and deliver to OTDA, prior to entering into a subcontract, a
“Offeror Assurance of No Conflict of Interest or Detrimental Effect” form,
signed by an authorized executive or legal representative(s) authorized to
bind the Subcontractor Contractually. The Contractor shall also require in any
Subcontracting Agreement that the Subcontractor, in conjunction with any
further Subcontracting Agreement, obtain and deliver to OTDA a signed and
completed, “Offeror Assurance of No Conflict of Interest or Detrimental Effect”
form, for each of its Subcontractors prior to entering into a subcontract.

d. OTDA and the Contractor recognize that conflicts may occur in the future
because the Contractor may have existing, or establish new, relationships.
OTDA will review the nature of any relationships and reserves the right to
terminate this Agreement for any reason, or for cause, if, in the judgment of
OTDA, a real or potential conflict of interest cannot be cured.

52. Transition

The transition represents a period when all goods and/or services must be turned
over to the State, a third party designated by the State, or the successor
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contractor, during or at the end of the Contract. This includes, but is not limited
to, a complete transfer of all data, files, reports, and records generated during the
term of the Contract. The Contractor shall maintain the appropriate number of
staff to adhere to the contractual obligations and provide the same level of
service during the transition period as is set forth in the Contract. The Contractor
shall be reimbursed for transition services at the rates set forth in the Contract.
The Contractor agrees to fully cooperate to facilitate a smooth and orderly
transition, so that the services required are uninterrupted and are not adversely
impacted by the transition.

53. No Third-Party Beneficiaries

Nothing contained in the Agreement, expressed or implied, is intended to confer
upon any person, corporation or other entity, other than the parties hereto and
their successors in interest and assigns, any rights or remedies under or by
reason of the Agreement.

54. No Presumption Against Drafter

Each of the parties hereto has jointly participated in the negotiation and drafting
of this Agreement. In the event an ambiguity or a question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by
each of the parties hereto and no presumptions or burdens of proof shall arise
favoring any party by virtue of the authorship of any provisions of this Agreement.

55. No Conflict

The Contractor warrants and affirms that the terms of the Agreement do not
violate any agreements to which it is a party and that its other contractual
obligations will not adversely influence its capabilities to perform under this
Agreement.

56. The New York State Printing and Public Documents Law

The New York State Printing and Public Documents Law at Section 7 of Article 2,
"Vegetable Ink Printing" and any Executive Orders related to printing performed
for the State of New York shall apply to lithographic printing used by the
Contractor in the performance of Services under the Agreement.

57. Availability of OTDA Resources

No aspect of Contractor’s performance under the Agreement will be contingent
upon OTDA or State personnel or the availability of OTDA or State resources
with the exception of (a) all actions required of the Contractor specifically
identified in this Agreement as requiring OTDA approval, policy decisions, or
policy approvals; (b) exceptions specifically stated in the Agreement; or (c) the
normal cooperation which can be expected in such a contractual relationship or
duties, tasks and obligations subsequently agreed to by the parties.

58. Ownership/Title/License to Existing/Custom/Licensed Material

Existing Materials — Title and ownership to existing Products delivered by
Contractor that are normally commercially distributed on a license basis by the
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Contractor or passed to OTDA through Contractor from other third-party vendors
(“Existing Materials”), shall remain with Contractor or the third-party vendor. In
the event Existing Materials are to be used by OTDA, then Contractor hereby
grants OTDA, its agents, and contractors a non-exclusive, irrevocable, paid-up
license to use, execute, reproduce, display, perform, distribute and merge the
Existing Materials within OTDA’s business enterprise during the Contract Term,
and when applicable the Records Retention Period, to fully effect the business
purposes stated in the Agreement. If these license rights are not otherwise
covered by a third-party vendor’s standard license agreement, then the
Contractor shall be responsible for obtaining such rights for OTDA’s use as set
forth herein.

Custom Materials — The Contractor understands and agrees that all software or
applications, including both source and object code, manual procedures,
operating plans and procedures, documentation, data, records, and other items
created by the Contractor in the performance of the Services for OTDA (the
Custom Materials) are owned without qualification by the OTDA, and that such
ownership of these materials must continue in and remain in the OTDA
unimpaired during the Contract Term, and subsequent to termination of the
Agreement. The OTDA hereby grants the Contractor an irrevocable, perpetual,
non-exclusive, worldwide, paid-up license to use, execute, copy, modify and
prepare derivative works, reproduce, display and allow others to access the
Custom Materials without cost.

The Contractor shall deliver to the OTDA copies of the Custom Materials
(including software source and object code), and associated documentation in
such manner and at such times as requested by the OTDA. Computer programs
and documentation submitted to the OTDA by the Contractor must be in a
format, which is deemed appropriate by OTDA and in accordance with industry
standards.

Contractor’s Licensed Materials — The Contractor shall grant, or obtain for the
OTDA and the State, as needed by OTDA, a license to use Contractor’'s and any
third party’s software programs, or applications licensed, leased, owned, or
purchased by the Contractor and used to perform Services under this Agreement
(Licensed Materials) during the Contract Term, which are not deemed Existing
Materials. Any enhancements to, changes in, augmentation to, or creation of the
Licensed Materials for purposes of performing the Services solely for OTDA
during the term of the Agreement, shall be owned by the OTDA.

Product Documentation — Contractor shall provide Product Documentation,
necessary for OTDA’s use, electronically to OTDA at no charge. If Product
Documentation is made available to customers in hard copy, Contractor shall
provide at no charge one hard copy. Contractor hereby grants to OTDA a non-
exclusive, fully paid-up, royalty-free perpetual license in the Product
Documentation to make, reproduce, and distribute, either electronically or
otherwise, copies of the Product Documentation as necessary to enjoy full use of
the Product in accordance with the Contract.
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Product Technical Support & Maintenance — Maintenance shall include at a
minimum, the provision of error corrections, updates, revisions, patches, and
upgrades to OTDA, and (ii) help desk assistance, either by toll-free telephone or
on-line functionality, Monday through Friday 9:00 AM to 5:00 pm EST.

59. Product Acceptance

Unless otherwise provided for in the Contract, Contractor shall issue a written
Notice of Completion to OTDA when a Product meets the specifications in the
Contract. Subsequently, OTDA shall issue either a Notice of Acceptance or a
Notice of Deficiency which sets forth defects associated with the Product. In the
event a Notice of Deficiency is issued, then Contractor shall have 15 calendar
days to correct such defects, and redeliver the Product to OTDA for approval.
This process shall continue until OTDA has approved the Product.

OTDA shall have the option to run testing on the Product prior to acceptance,
such tests and data to be specified by OTDA. The testing may, as appropriate,
take the form of a documented installation test, capable of observation by OTDA,
which shall be made part of the Contractor’s standard documentation and shall
be covered by the Product warranty. The test data shall remain accessible to
OTDA after completion of the test.

60. No Hard Stop or Passive License Monitoring

Unless otherwise expressly agreed to by the Licensee, the Product and all
upgrades shall not contain any computer code that would disable the Product or
upgrades or impair in any way its operation based on the elapsing of a period of
time, exceeding an authorized number of copies, advancement to a particular
date or other numeral, or other similar self-destruct mechanisms (sometimes
referred to as “time bombs,” “time locks,” or “drop dead” devices) or that would
permit Contractor to access the Product to cause such disablement or
impairment (sometimes referred to as a “trap door” device). Any Contractor
access to the Product agreed to by OTDA as provided above shall be in
accordance with OTDA’s security or other requirements. Contractor agrees that
in the event of a breach of this provision that OTDA shall not have an adequate
remedy at law, including monetary damages, and that OTDA shall consequently
be entitled to seek a temporary restraining order, injunction, or other form of
equitable relief against the continuance of such breach, in addition to any and all
remedies to which OTDA shall be entitled.

61. Changes to Product or Service Offerings

a. Product or Service Discontinuance Where Contractor is the Product
manufacturer/developer, and Contractor publicly announces to all U.S.
customers (“date of notice”) that a Product is being withdrawn from the U.S.
market or that maintenance service or technical support provided by
Contractor (“withdrawn support”) is no longer going to be offered, Contractor
shall be required to: (i) notify OTDA in writing of the intended discontinuance;
and (ii) continue to offer Product or withdrawn support upon the Contract
terms previously offered for the greater of: (a) the best terms offered by
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Contractor to any other similarly situated, supported customer, or (b) not less
than 12 months from the date of notice; and (iii) at OTDA'’s option, and in
order to enable OTDA to continue the use and maintain the Product, provide
OTDA with a Product replacement or migration path with at least equivalent
functionality at no additional charge, provided that OTDA is under contract for
maintenance on the date of notice and Contractor is offering such
replacement or migration path to all of its similarly situated, supported
customers without additional charge.

In the event that the Contractor is not the Product manufacturer, Contractor
shall be required to: (i) provide the notice required under the paragraph above
within 5 business days of Contractor receiving notice from the Product
manufacturer, and (ii) include in such notice the period of time from the date
of notice that the Product manufacturer will continue to provide Product or
withdraw support.

The provisions of this subdivision (a) shall not apply or eliminate Contractor’'s
obligations where withdrawn support is being provided by an independent
Subcontractor. In the event that such Subcontractor ceases to provide
service, Contractor shall be responsible for subcontracting such service,
subject to OTDA approval, to an alternate Subcontractor.

b. Product or Service Re-Bundling In the event that Contractor is the Product
manufacturer and publicly announces to all U.S. customers (“date of notice”)
that a Product or maintenance or technical support offering is being re-
bundled in a different manner from the structure or licensing model of the
prior U.S. commercial offering, Contractor shall be required to: (i) notify OTDA
in writing of the intended change; (ii) continue to provide Product or withdrawn
support upon the same terms and conditions as previously offered for the
greater of: (a) the best terms offered by Contractor to any other similarly
situated, supported customer, or (b) not less than 12 months from the date of
notice; and (iii) shall submit the proposed rebundling change to OTDA for
approval prior to its becoming effective for the remainder of the Contract term.
The provisions of this section do not apply if the Contractor is not the
Product manufacturer.

62. Federal Procurement Clauses

In the event the Contract is Federally funded, then the Contractor is required to
comport with the following applicable requirements and to provide to OTDA any
requested documents supporting such compliance, including if necessary,
creating such supporting documentation. The Contractor shall include in all sub-
awards documents at all tiers (including Subcontracts, sub- grants, and contracts
under grants, loans and cooperative agreements) the language of this Section
Federal Procurement Clauses and shall ensure that all subcontracts shall certify
and disclose as required by any federal requirements.

a. Equal Employment Opportunity
The Contractor understands and agrees to comply, when applicable, with the
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equal opportunity clause provided under 41 CFR 60- 1.4(b), in accordance
with Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319,
12935, 3 CFR Part, 1964-1965 Comp., p. 339), as amended by Executive
Order 11375, “Amending Executive Order 11246 Relating to Equal
Employment Opportunity,” and implementing regulations at 41 CFR part 60,
“Office of Federal Contract Compliance Programs, Equal Employment
Opportunity, Department of Labor.” (2 CFR 200, Subpart F, Appendix Il).

b. Clean Air and Federal Water Pollution Control Act

As applicable, Contractor understands and agrees to comply with all
applicable standards, orders or regulations issued pursuant to the Clean Air
Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act as
amended (33 U.S.C. 1251- 1387). Contractor shall report violations to OTDA
to then be reported to the Federal awarding agency and the Regional Office
of the Environmental Protection Agency (EPA). (2 CFR 200, Subpart F,
Appendix II).

c. Byrd Anti-Lobbying Act

As a sub-client of OTDA, the Contractor understands and agrees to comply
with the Federal requirements for certification and disclosure of Section 1352,
Title 31 of the U.S. Code and implemented at 2 CFR 200, Subpart F,
Appendix Il. By signing this Agreement, the Contractor certifies that it will not
use federally appropriated funds for lobbying the Executive or Legislative
branches of the Federal government in connection with a specific contract,
grant, or loan funds covered by 31 U.S.C 1352. Contractor shall also disclose
any lobbying with non-Federal funds that take place in connection with
obtaining any Federal award

The Contractor understands and agrees that the language of this certification
shall be included in the award documents for all sub-awards at all tiers
(including subcontracts, sub-grants, and contracts under grants, loans and
cooperative agreements) and that all sub-clients shall certify and disclose
accordingly. The Contractor shall comply with any requirements to provide
OTDA with Federal lobbying reports to comply with this Anti-Lobbying Act.
The Contractor may be liable for any civil penalty imposed upon OTDA for
failing to make a required report.

d. Americans with Disabilities Act

28 CFR Part 35, Title Il, Subtitle A prohibits discrimination on the basis of
disability in all services, programs, and activities provided to the public and
State and local governments, except public transportation services.

The Contractor shall ensure that the Services provided comply with the
Americans for Disabilities Act (ADA), the Rehabilitation Act of 1973, as
amended, State law, and implementing regulations.

All Contractor processing and operations sites must be in compliance with
applicable building codes and the Americans with Disabilities Act.
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e. Drug-Free Workplace Statement

The Contractor shall comply with 41 U.S. Code § 8103, Drug-free workplace
requirements in the provision of the Services. By signing this Agreement, the
Contractor certifies that it will provide drug-free workplaces for its employees.

f. Royalty Free Rights to Use Software or Documentation Developed

All documentation produced as part of the Agreement will become the
exclusive property of OTDA. OTDA reserves a royalty-free, non-exclusive and
irrevocable license to reproduce, publish or otherwise use such
documentation and to authorize others to do so.

Contractor shall comply with 2 CFR 200.315 regarding OTDA'’s rights to the
intangible property acquire under this Agreement.

g. Rights to Inventions Made Under a Contract or Agreement

Contracts or agreements for the performance of experimental, developmental
or research work shall provide for the rights of the Federal government and
the recipient in any resulting invention in accordance with 37 CFR Part 401,
“Rights to Inventions Made by Non-profit Organizations and Small Business
Firms Under Government Grants, Contracts and Cooperative Agreements”,
and any further implementing regulations issued by HHS.

h. Debarment and Suspension

The Contractor certifies that the Contractor and its principals are not listed on
the government wide exclusions in the System for Award Management
(SAM). The Contractor by signing this Agreement further certifies that the
Contractor and its principals are not suspended or debarred, as specified by
the OMB guidelines at 2 CFR 180 that implement Executive Orders 12549 (3
CFR part 1986 Comp. 189) and 12689 (3 CFR part 1989 Comp., p. 235),
“‘Debarment and Suspension”. The Contractor also certifies by signing this
Agreement that the Contractor and its principals are not ineligible under
statutory or regulatory authority other than Executive Order 12549 pursuant to
2 CFR 200, Subpart F, Appendix Il and 7 CFR Part 3017. Contractor shall
complete and return in pursuit of such certification any appropriate form
required by OTDA (see Federal Executive Order 12549 and 7 CFR Part
3017).

i. Title VI of the Civil Rights Act of 1964

The sub-grantee, Contractor, Subcontractor, successor, transferee, and
assignee shall comply with Title VI of the Civil Rights Act of 1964, which
prohibit recipients of federal financial assistance from excluding from a
program or activity, denying benefits of, or otherwise discriminating against a
person on the basis of race, color, or national origin (42 USC § 2000d et seq.)
as implemented by the Department of the Treasury’s Title VI regulations, 31
CFR Part 22, which are herein incorporated by reference and made a part of
this Contract (or Agreement). Title VI also includes protection to persons with
“Limited English Proficiency” in any program or activity receiving federal
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financial assistance, 42 USC § 2000d et seq., as implemented by the
Department of the Treasury’s Title VI regulations, 31 CFR Part 22, and herein
incorporated by reference and made a part of this Contract or Agreement.

The Contractor shall include the above provision in each Subcontractor
agreement within thirty (30) days of execution of this Contract.

j- Other federal requirements

The Contractor agrees to also comply with any applicable federal
requirements such as, among others not listed above, the Copeland “Anti-
Kickback Act” (18 USC 874), and 40 U.S.C 276c¢), the Davis-Bacon Act (40
U.S.C. 276a to a-7); and the Contract Work Hours and Safety Standards Act
(40U.S.C 327-333).
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The Security and Confidentiality Terms set forth in this Appendix B-1 are made part of the Agreement
between OTDA and the Contractor.

1. Definitions

For purposes of this Appendix B-1 the following terms shall have the following meanings:

“Protected Information” means data or information to which the Contractor is given access which
OTDA creates, receives, or maintains, which is, pursuant to federal and/or state laws, rules,
regulations, policies or agreements, deemed confidential, personal, private and/or sensitive. Such
data or information may be present or stored in any form or medium and includes, but is not limited
to:

Data or information obtained from sources outside of OTDA,;

b. Data or information maintained in and/or obtained from OTDA-owned applications, systems,
networks and/or databases;

c. Data or information identifying an individual, particularly where such disclosure could result in
an unwarranted invasion of personal privacy;

d. Computer codes or other electronic or non-electronic data or information, the disclosure of
which could jeopardize the compliance stature, security or confidentiality of OTDA’s
information technology solutions,

e. applications, systems, networks or data;

f. Any other material designated by OTDA as being “Confidential,

otherwise “Sensitive.”

o

Personal,” “Private,” or

“‘Authorized Persons” means the Contractor's employees, subcontractors or other agents who are
authorized and have a business justification to access Protected Information to enable Contractor to
perform the services pursuant to the Agreement.

‘Information Security Incident” means any allegation or suspicion held by or brought to the
attention of an OTDA employee or Authorized Persons involving inappropriate or unauthorized
access to, or disclosure of, Protected Information.

“Information Security Breach” means the unauthorized access by a non-Authorized Person of
Protected Information as defined in New York State Information and Security Breach Notification Act
(General Business Law Section 899-aa and 899-bb; State Technology Law Section 208).

“OTDA Contact’ means the person or persons designated in writing by OTDA to receive Information
security incident or Information security breach notifications.

“Continental United States (CONUS)” — the 48 contiguous States and the District of Columbia

‘Follow the Sun” — Follow-the-sun is a type of global workflow in which tasks are passed around
daily between work sites that are many time zones apart. All helpdesk, online, and support services
which access any Data must be performed from within CONUS. At no time will any Follow the Sun
support be allowed to access Data directly, or indirectly, from outside CONUS.
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2. Data to be Disclosed

While a listing of specific data elements and/or information required to effectuate the Agreement may
be more specifically set out in the solicitation, the obligations set out apply not only to such data
elements and/or information but to all Protected Information, as defined herein.

3. Purpose of Data

Contractor represents that it is requesting and/or providing Protected Information solely for purposes
specified in this solicitation. OTDA will release Protected Information to Contractor exclusively for this
purpose. Contractor shall use the Protected Information only for the authorized purposes specified in
this Agreement.

4. Ownership of Data

Contractor agrees that OTDA shall be deemed the “owner” of Protected Information disclosed by
OTDA to Contractor under this Agreement including for purposes of complying with the requirements
of General Business Law Section 899-aa and 899-bb.

5. Data Exchange Details

Prior to OTDA’s sharing of any data pursuant to this Agreement, Contractor and OTDA shall work
together to provide and establish a secure, encrypted (both in transit and at rest) method of data
exchange for any transfer of such data which shall, at a minimum, comport with the standards set and
required by the New York State Chief Information Security Office (NYS CISO) and, where required,
any additional heightened compliance obligations applicable to and necessitated by the data involved
in any such exchange. The NYS CISO’s office shall, as OTDA deems appropriate, be provided with
details of such proposed method of exchange for review and approval. The Parties agree that they
will work together to create and keep current a Technical Service Description, to be made part of this
Agreement, which sets forth the details of the Protected Information which OTDA shall furnish to
Contractor, including, at a minimum, the frequency of the disclosure, timing, technical details of the
method of data exchange (including all relevant details), and the format of any response as between
the Parties.

6. Data Protection

Safeguarding of Protected Information shall be an integral part of the business requirements and
activities of the Contractor to ensure there is no inappropriate or unauthorized use or exposure of
Protected Information at any time. Contractor shall safeguard the confidentiality, integrity, and
availability of Protected Information and comply with the following conditions:

a. Implement and maintain appropriate administrative, technical and organizational security
measures to safeguard against unauthorized access, disclosure, or theft of Protected
Information. Such security measures shall comply with industry best practices and shall, at a
minimum, comply with those requirements set forth by the NYS CISO, and must comply with
all applicable state and federal law, rules, regulations, and policies.
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b. All Protected Information shall be encrypted at rest and in transit, in accord with, at a minimum,
the standard set forth by the NYS CISO, all applicable state and federal law, rules, regulations
and policies and, as appropriate, industry best practices.

c. At no time shall any Protected Information be copied, disclosed or retained by the Contractor
for any purpose other than performing the services under this Agreement.

d. Contractor and Authorized Persons shall not disseminate, use, or permit the dissemination or
use of Protected Information in any manner not described in this Agreement without express
prior written consent from OTDA.

e. Host all Protected Information and maintain and implement procedures to logically segregate
and secure Protected Information from Contractor’s data and data belonging to the
Contractor’s other customers, including other governmental entities.

f. All data center(s) used to perform the services under the resulting Contract must, at a
minimum, meet or exceed Tier 3 standards for redundancy and resilience, which can be found
at the Uptime Institute website.

g. The contractor must carefully, thoroughly, and thoughtfully vet all software solutions and
hardware used to verify that they are compliant with the requirements set forth by the NYS
CISO and fulfill the compliance obligations for the protection of OTDA’s Protected Information.
This vetting process shall also extend to all software solutions and hardware used by
Authorized Persons.

7. Data Security

Contractor shall immediately disclose its non-proprietary security processes and technical limitations
to OTDA such that adequate protection for Protected Information is attained. At a minimum
Contractor represents and warrants that the security requirements and processes shall comport with
the security standards and protocols set by the NYS CISO. In addition, the Contractor shall also
comply with any state and/or federal laws, rules, regulations and/or policies that are applicable to the
data being exchanged under this Agreement, including any heightened compliance obligations. The
system and procedure that the Contractor will maintain for handling, storage, use, and destruction of
Protected Information governed by this agreement will be sufficient to allow OTDA and/or their
designee(s) to audit compliance with this Agreement.

8. Data Location

Contractor shall provide its services to OTDA and OTDA’s end users solely from data centers
physically located within the continental United States (CONUS), meaning the 48 contiguous States
and the District of Columbia. Storage of Protected Information at rest shall be located solely in data
centers in the United States. The Contractor shall not store, access, maintain, or process Protected
Information on a mobile or portable device. The Contractor will store and maintain Protected
Information in a place and manner that is physically secure from unauthorized access (e.g., locked
cabinets or storage room) and will store and process electronic Protected Information in such a way
that it will be secure from unauthorized access by any means.

9. Contract and Data Center Audit
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The Contractor shall allow OTDA and any other authorized government agency to audit the
Contractor’'s compliance with the security procedures set forth in this section. Contractor shall perform
an independent audit of its data centers which contain Protected Information at least annually, and
provide OTDA a copy of such audit report. Any non-critical deficiencies identified in the audit report or
where the Contractor is found to be noncompliant with Agreement safeguards must be remedied,
within 90 days of the issue date of the audit report with proof of remediation provided to OTDA.
Critical deficiencies must be immediately remedied within a timeframe that OTDA approves. The
completion of these requirements is at the Contractor’'s expense with no additional cost to OTDA.

The contractor will maintain a formal policy and procedures for the handling, storage, use, and
destruction of Protected Information governed by this Agreement which must be sufficient to allow
OTDA and/or their designee(s) to audit compliance with this Agreement.

The contractor will permit OTDA, or their agent, to enter upon Contractor’s premises at reasonable
times to inspect and review their safeguards and procedures for protecting the confidentiality, privacy,
security, and compliance of the Protected Information. The contractor will also cooperate with OTDA,
or their agent, in connection with any request for access to staff, information, or material related to an
OTDA confidentiality, privacy, security, or compliance review, audit, or monitoring visit.

The contractor will provide, at Contractor’s expense, an independent third-party audit of all data
center(s) used to perform the services under the resulting Contract showing no deficiencies.
Thereafter on an annual basis, at the contractor's expense, a full version of the audit report will be
provided to the State, within 30 days of the anniversary date of the Agreement. A Service
Organization Control (SOC) 2 Type 2 audit report or approved equivalent sets the minimum level of a
third-party audit.

10. Access

The contractor will limit access to Protected Information to Authorized Persons who have a legitimate
business justification for access to such data for the purposes described in this Agreement.

For Protected Information with heightened compliance requirements, including but not limited to
Unemployment Insurance Benefit information, Federal Parent Locator Services information, Federal
Tax information, and Social Security Association information, Contractor will provide a listing of such
Authorized Persons to OTDA at intervals determined by OTDA. The contractor will ensure that this
list is kept current with any additions, changes, or removal of Authorized Persons needing access.

Access to Protected Information by Authorized Persons shall be closely monitored by Contractor and
shall be removed in the event such access is no longer justified by a legitimate business need or
where the person separates from service. Such removal must be immediate but in no event later than
the close of business on the date of the triggering event.

Notice of all such changes will be sent to:

OTDA General Counsel

40 North Pearl Street, 16C

Albany, New York 12243

(518) 474-9502
otda.GC.Notifications@otda.ny.gov
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The contractor may not assign or subcontract the Agreement, its obligation or interest hereunder,
without the express, written consent of OTDA. Any assignment or subcontract made without such
consent will be null and void and will constitute grounds for immediate termination of the Agreement
by OTDA.

Contractor expressly represents and agrees that it will not re-disclose Protected Information provided
by OTDA under this Agreement to third parties, including contractors or subcontractors, without the
prior, written approval from OTDA. Authorized Persons shall not disseminate, use, or permit the
dissemination or use of Protected Information in any manner not provided for in this agreement
without the express prior, written consent from OTDA.

The contractor will undertake precautions to limit access to disclosed Protected Information to
Authorized Persons only. The contractor will adopt safeguards and procedures to limit dissemination
only to authorized individuals with a legitimate business need/purpose related to the purpose of this
project as set out in this Agreement.

11. Training

The Contractor will ensure that all Authorized Persons who have access to any Protected Information
for authorized purposes set forth in this Agreement have been instructed in a manner approved by
OTDA regarding the confidential nature of the Protected Information, the safeguards required to
protect such data, and the sanctions in applicable state, federal, and local laws, rules, regulations
and/or policies for unauthorized disclosure of Protected Information. Contractor will annually sign an
acknowledgement that all Authorized Persons with access to Protected Information have been
instructed in a manner approved by and as set out above. Contractor will provide this
acknowledgement upon request to OTDA and prior to the disclosure of any Protected Information
hereunder and annually, as required, to continue the disclosure of Protected Information hereunder.

12. Confidentiality Agreements

Contractor shall require Authorized Persons to sign a confidentiality and non-disclosure agreement
provided by OTDA, found as Exhibit 1 below, for accessing OTDA Systems and Protected
Information. Such signed agreements must be obtained prior to Authorized Persons commencing
work. Contractor shall maintain such agreements for the duration of the audit period as set out in this
Agreement and for the duration of any state, federal, and local laws, rules, regulations and policies
applicable to the Protected Information being exchanged under this Agreement, whichever is longer,
and shall provide them to OTDA upon request.

13. Background Investigation and Fingerprinting

Contractor shall have a written personnel security policy that ensures a background investigation is
completed for any individual who will need access to perform his/her job duties to Protected
Information with heightened compliance obligations. The policy will identify the process, steps, and
timeframes for determining whether an employee may be granted access to such Protected
Information. The results of the background check will be reviewed by the Contractor to determine
whether the applicant is suitable for access to such Protected Information. Suitability is defined as
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having verified citizenship or residency and no prior criminal offense or offenses where the nature of
the offense creates a risk of misuse of such Protected Information as defined within this Agreement.
Written background investigation policies and procedures must be provided to OTDA for review and
approval. Policies and procedures, as well as a sample of completed background investigations, must
be available for inspection upon request by OTDA or its agents.

14. Notification of Legal Requests

The Contractor shall immediately inform OTDA in writing upon receipt of any legal, investigatory, or
other mode or method of demand (including but not limited to FOIL or FOIA requests, electronic
discovery, litigation holds, and discovery searches) for access to Protected Information that is not
otherwise authorized under this Agreement and shall take and vigorously pursue all necessary legal
action to prevent any disclosure including, but not limited to, moving to quash subpoenas issued for
such information. The Contractor will keep OTDA’s General Counsel fully and timely notified of all
developments related to such legal actions and their response thereto, and provide appropriate,
robust legal assistance as may be required, as requested by OTDA. The notification shall be directed
to:

OTDA General Counsel

40 North Pearl Street 16 C

Albany, NY 12243

(518) 474-9502
otda.GC.Notifications@otda.ny.gov

15. Report or Publication

Contractor will ensure that any study, report, publication, or other disclosure for which Protected
Information shared by OTDA is the basis and which is permitted under this Agreement is limited to
the reporting of aggregate, de-identified data, which means it will not contain any information that
might lead to the identification of a private person or entity. OTDA shall have the right to review and
approve any such study, report, publication, or other disclosure prior to disclosure or publication.

16. Return/Destruction of Protected Information

In the event of termination or expiration of the Agreement, Contractor shall immediately implement an
orderly return of all Protected Information, whether in digital or any other form, in a mutually
agreeable format at a time agreed to by the parties and/or at the direction of OTDA. Thereafter, the
Contractor shall, unless otherwise advised in writing by OTDA, immediately destroy and/or sanitize,
as appropriate to the medium, such data and any extracts, copies, or backups of same thoroughly
and irretrievably. The method for the sanitization of data shall, at a minimum, comport with the
standards set by the NYS CISO for the sanitization of data. Contractor shall thereafter certify in
writing and provide proof that these actions have been completed within 30 days of termination or
expiration of this Agreement or within seven days of the request of an agent, employee or officer of
OTDA, at the discretion of OTDA. The Contractor will not make, retain, copy, duplicate, or otherwise
use any copies of Protected Information after completion of the purpose for which the data disclosed
is served without prior written permission from OTDA.
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17. Data Retention

Notwithstanding any other obligation under this Agreement, Contractor agrees that it will preserve the
Protected Information in a manner that complies with all applicable federal, state and local laws,
rules, regulations, and policies for the purposes of ensuring applicable data records retention
obligations are met.

18. Compliance with Information Security Breach Notification Act and other
Laws

Contractor represents and warrants that its collection, access, use, storage, disposal and disclosure
of Protected Information does and will comply with all applicable federal, state and local privacy,
confidentiality, security, data protection and compliance laws, rules, regulations, policies, and
directives. Contractor warrants that it will comply with the applicable New York State Information and
Security Breach Notification Act and the SHIELD Act (General Business Law Section 899-aa and
899-bb; State Technology Law Section 208). The contractor ensures that it and all Authorized
Persons will be in compliance with the aforementioned state, federal, and local laws, rules,
regulations, policies, and directives.

19. Vulnerability Scanning

The contractor must perform appropriate and required environment vulnerability scanning in
accordance with Industry best practices and standards. The contractor must address all high and
medium vulnerabilities found during scanning in a reasonable timeframe as agreed upon with OTDA.

OTDA, through ITS, will have the option to perform application scanning and web server scanning, as
needed. The contractor must address all high and medium vulnerabilities found during scanning in a
reasonable timeframe as agreed upon with OTDA.

When software vulnerabilities are revealed and addressed by a vendor patch, the Contractor will
obtain the patch from the applicable vendor and categorize the urgency of application as either
“critical” or “non-critical” in nature. The determination of the critical versus non-critical nature of
patches is solely at the reasonable discretion of OTDA in consultation with ITS and Contractor. The
contractor will apply all critical security patches, hotfixes, or service packs as they are tested and
determined safe for installation after consultation with OTDA and ITS.

20. Information Security Incident and Information Security Breach

If the Contractor or any Authorized Person becomes aware of or has knowledge of either any
potential Information Security Incident (Security Incident) or Information Security Breach (Security
Breach), then the Contractor shall within 30 minutes of becoming aware or having knowledge of any
potential Security Incident or Security Breach, notify the OTDA contact listed below of the Security
Incident or Security Breach via the email address noted, and OTDA will direct what further action is
necessary for response to the same. At such time, Contractor shall provide OTDA with the name and
contact information for an employee of Contractor who shall serve as Contractor’s primary security
contact and shall be available to assist OTDA 24 hours a day, seven days per week, in keeping
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OTDA fully and timely notified of all developments relating to any such potential or actual Security
Incident or Security Breach utilizing the following contact information:

OTDA General Counsel

40 North Pearl Street 16 C

Albany, NY 12243

(518) 474-9502
otda.GC.Notifications@otda.ny.gov

Should an Information Security Incident or Security Breach occur, immediately following the requisite
notification to OTDA, Contractor shall 1) promptly investigate and utilize best efforts and IT industry
best practices to determine the cause(s) of same and devise a proposed resolution and report the
cause(s) and suggested remedies to OTDA,; (2) promptly implement necessary remedial measures as
OTDA deems necessary; (3) document responsive actions taken, including any post-incident review
of events and actions taken to make changes in business practices to prevent similar instances in the
future; 4) provide reports within the timeframes as requested by OTDA; 5) promptly notify OTDA of
the steps taken to prevent similar instances in the future ; and 6) take any other action as may be
directed by OTDA.

Notification and Assistance to Affected Persons.
Contractor shall be responsible for:

a. Promptly notifying individuals whose Protected Information was compromised by an
Information Security Breach (“Affected Persons”) or, as OTDA deems appropriate, an
Information Security Incident. The contractor is to first seek consultation and receive
authorization from OTDA prior to issuing such notifications. OTDA shall approve the content of
and the method by which such notifications must be provided (e.g., regular mail, e-mail, and/or
website posting);

b. If requested by OTDA and/or required by law, provide credit monitoring services, identity theft
consultation and restoration, identity theft insurance, public records monitoring, toll free
number and call center, payday loan monitoring, and any other services deemed reasonably
necessary by OTDA to Affected Persons for a minimum of one year or longer, as determined
by OTDA, (together referred to as “Affected Persons Assistance”);

c. Costs. The Contractor shall bear all costs associated with providing Affected Persons
Assistance. OTDA may reduce any Contractor invoice by an amount attributable to the
Contractor’s failure to satisfactorily provide Affected Persons Assistance.

21. Business Continuity and Disaster Recovery

The Disaster Recovery system shall be accessible by all users 24 hours a day, seven days a week,
365 days a year and available 99.982% of the time (uptime) per month and must not be rendered
inoperable for any longer period for the purposes of maintenance, upgrades or hardware additions.
OTDA will work with the Contractor to provide a listing of all essential functions related to the
Agreement that must be sustained and maintained for the duration of the agreement. The Contractor
shall have no less than one redundant data centers separated by at least 100 miles and on separate
network fiber and separate power grids.
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Contractor shall failover application to alternate hardware to perform planned maintenance, patches,
code revisions, etc. to one instance, thoroughly test, then switch back to the upgraded instance
before repeating the planned maintenance, patch, code revision, etc. on the second instance.

The contractor will provide OTDA with a business continuity and disaster recovery plan. This plan will
include detailed precautions to minimize the effects of any disaster or interruption of service so that
OTDA can rapidly continue to operate and resume mission-critical functions. OTDA will work with the
Contractor to provide an analysis of business processes and continuity needs. The contractor will
provide technical support staff with the skills required to interface with OTDA’s application, network,
hardware, and software during planning and preparation for disaster recovery and business continuity
testing and/or during any declaration of an actual disaster. Minimum recovery time objective (RTO)
and recovery point objective (RPO) will be determined by OTDA.

22. Suspension/Termination

OTDA agrees to provide Protected Information pursuant to this Agreement subject to the
representations and agreements by the Contractor contained in this document. OTDA will suspend
the Agreement and the further disclosure of any Protected Information hereunder if: (i) Contractor
fails to comply with any provision of this Agreement or (ii) OTDA General Counsel believes in good
faith that the Contractor has violated its obligations to maintain the confidentiality, privacy, security
and/or compliance status of such data or limit properly limit dissemination of such data. Such
suspension will continue until corrective action, approved by OTDA, has been taken. In the absence
of prompt and satisfactory corrective action, OTDA may, at its sole discretion, terminate the
Agreement. Upon termination, the Contractor must immediately return all Protected Information
obtained by the Contractor or Authorized Persons under the Agreement pursuant to the terms and
conditions of the Return/Destruction of Protected Information section within this Agreement.

23. General Terms

In addition to suspension or termination of the Agreement as provided herein, OTDA reserves the
right to undertake, without limitation, any other action under the Agreement, or state or federal law,
rule, or regulation, to enforce the Agreement and secure satisfactory corrective action and/or return
and/or destruction of the Protected Information furnished hereunder, including seeking damages,
penalties, and restitution from Contractor or its affiliates as permitted under law.

The Contractor’s and Authorized Person’s confidentiality and related assurances and obligations
hereunder shall survive the termination or expiration of the Agreement.

24. Assignment or Subcontracting

The Contractor may not assign or subcontract the obligations or interests outlined in this Section of
this Agreement, without the express, prior written consent of OTDA. Any assignment or subcontract
made without such consent will be null and void and shall constitute grounds for immediate
termination of the Agreement by OTDA.

25. Cloud computing provisions
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All privacy, confidentiality, security and compliance requirements set out in this Agreement shall apply
to any cloud computing solution proposed for use by the Contractor to accomplish any obligation
under this Agreement.

26. Asset Management Requirements For Contractor Systems

Asset Inventory Maintenance: Contractor shall maintain a documented inventory of all information
systems, software, hardware, and infrastructure that store, process, or transmit data governed by this
agreement. This inventory must include unique identifiers, hosting environments, geographic location,
asset owners, data types processed, and asset lifecycle status.

Hosting and Environment Disclosure: Contractor shall disclose all hosting environments used for
OTDA data, including whether such environments are on-premises, cloud-based, or hosted by
subcontractors. Contractor must notify OTDA of any material changes to hosting arrangements within
10 business days.

Data Classification and Regulatory Tagging: Contractor shall classify and label each system or
application with the types of data it contains (e.g., Pll, PHI, FTI, SSA data) and the corresponding
regulatory or contractual compliance obligations.

Subcontractor Asset Controls: Contractor shall ensure all subcontractors maintain asset management
practices consistent with these requirements. Contractor shall retain responsibility for all
subcontractor-managed assets affecting OTDA data.

Secure Decommissioning: Contractor shall maintain secure asset disposal procedures in alignment
with NIST SP 800-88 Rev. 1. Documentation of asset decommissioning must be retained and
available to OTDA upon request.

Annual Attestation: Contractor shall provide OTDA with an annual written attestation that its asset
inventory is accurate, up to date, and complies with the terms of this Appendix.

Audit Rights: OTDA reserves the right to audit or assess the Contractor’'s asset management
process, inventory, and associated documentation during the term of this agreement.

27. Supply Chain Risk Management

Third Party Risk Visibility: Contractor shall identify and disclose all third-party service providers,
subcontractors, and upstream vendors involved in storing, processing, or transmitting OTDA data.

Security Standards for Subcontractors: Contractor shall ensure all subcontractors and supply chain
partners adhere to equivalent security, confidentiality, and asset management standards as outlined
in this Appendix.

Supply Chain Risk Assessment: Contractor shall conduct a documented supply chain risk
assessment at least annually, which includes identification of high-risk dependencies, geographic
considerations, and control gaps.

Notification of Supply Chain Incidents: Contractor shall promptly notify OTDA of any actual or
suspected cybersecurity incident, data breach, or service disruption involving a supply chain entity
that may impact OTDA data or operations.
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Software Bill of Materials (SBOM): Upon request, Contractor shall provide a Software Bill of Materials
(SBOM) for any software developed, maintained, or provided as part of the services under this
agreement.
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Exhibit 1
Confidentiality/Non-Disclosure Agreement

With regard to my work with (Requestor)

(individual), am:

ODooddgdon

a volunteer with Requestor

a contractor of Requestor

an employee of a contractor of Requestor

a volunteer with a contractor of Requestor

a subcontractor to a contractor of Requestor
an employee of a subcontractor to Requestor

a volunteer with a subcontractor to Requestor

And | understand that as part of performing my duties as an employee, volunteer, contractor or
subcontractor | may have access to, see or hear “Protected Information,” which, for purposes of this
agreement, shall include, but not be limited to:

1.

Data or information obtained from sources outside of OTDA, such as Federal Tax
Information (FTI); Federal Parent Locator Services (FPLS) information; Unemployment
Insurance Benefit (UIB) information; Social Security Administration (SSA) information; and,
Medicaid (MA) information;

Data or information maintained in and/or obtained from OTDA owned, NYS ITS owned,
social service district owned, or third party owned or managed applications, systems,
networks and/or databases including but not limited to: Welfare Management System
(WMS); Benefits Issuance Control System (BICS); Cognos; Workforce Archive Retrieval
Manager (WARM) report system; CentraPort; Imaging and Enterprise Document
Repository (IEDR), MyWorkplace, and/or the Commissioner’s Dashboard. This also
includes data or information maintained in and/or obtained from any other device,
application, hardware, software, system, network and/or database created and/or
maintained by a third party contractor, agent, vendor, or subcontractor encompassed by
this Agreement;

Data or information identifying an individual, particularly where such disclosure could result
in an unwarranted invasion of personal privacy. Such data or information may include, but
is not limited to: home addresses; telephone numbers; Social Security numbers; client
identification numbers; payroll information; financial information; health information; and/or,
eligibility and benefit information;

Computer codes or other electronic or non-electronic data or information, the disclosure of
which could jeopardize the compliance stature, security or confidentiality of OTDA’s
information technology solutions, applications, systems, networks or data;
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5. Non-final OTDA policy or deliberative data or information related to the official business of
OTDA,;

6. Data or information which is not otherwise required to be disclosed under the NYS
Freedom of Information Law;

” ”

7. Any other material designated by OTDA as being “Confidential,” “Personal,” “Private” or

otherwise “Sensitive.”

| acknowledge and agree that all Protected Information (oral, visual or written, including both paper
and electronic) which | see or to which | have access shall be treated as strictly confidential and shall
not be released, copied or otherwise re-disclosed, in whole or in part, unless expressly authorized by
the New York State Office of Temporary and Disability Assistance (OTDA).

| understand and agree that access to and the use of Protected Information obtained in the
performance of my duties shall be limited to purposes directly connected with such duties, unless
otherwise provided in writing by OTDA. When access to such information or data also results in
access to Protected Information or data beyond that which is necessary for the purpose for which
access was granted, | agree to access only that Protected Information needed for the purpose for
which access was given.

When | no longer require the use of or access to such Protected Information, whether because of
termination of employment, reassignment of job duties or otherwise, | agree that | will not access or
attempt to access any Protected Information, including, but not limited to any Protected Information in
State systems or other sources, to which | have been given access. | will return any and all reports,
notes, memoranda, notebooks, drawings, data and other Protected Information developed, received,
compiled by or delivered to me in order to carry out my functions or which may be in my possession,
regardless of the source of the Protected Information. Any Protected Information not returned will be
catalogued, and thereafter securely scrubbed, shredded, or otherwise disposed of in accordance with
New York State Policies [https://its.ny.gov/policies].

| understand that federal and State law and regulation prohibit the release or disclosure of such
Protected Information, in whole or part. | acknowledge and hereby agree that | will not copy, re-
disclose or otherwise share Protected Information in whole or in part in any form to anyone unless |
am expressly directed to do so by my supervisor and such disclosure complies with applicable federal
and State law and regulation. | further understand that if | am unsure as to what information is
confidential, | will immediately, and prior to any such access, use, or re-disclosure, consult with OTDA
Oor my supervisor.

| will safeguard, and will not disclose to unauthorized parties, any user name and/or password that
may be issued to me in furtherance of my access to the Protected Information unless authorized. |
understand that my access to Protected Information may be revoked at any time if my responsibilities
change, or for any other reason at the discretion and direction of OTDA, or my supervisor. Further, |
will not facilitate access or disclosure of Protected Information to any unauthorized person or entity,
whether by knowingly providing my user name and/or password or otherwise.

| will comply with all applicable Federal and State confidentiality, record security, compliance and
retention laws, regulations, policies and procedures including, but not limited to, those set out in
Attachment A.
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| will immediately report to my supervisor any activities by any individual or entity that | have reason to
believe may compromise the availability, integrity, security or privacy of the Protected Information. |
will immediately notify OTDA and my supervisor of any request for Protected Information that does
not come from an individual directly involved in the project.

| agree not to attach or load any hardware or software to or into any State or Requestor equipment
unless properly authorized, in writing, to do so by OTDA. | will use only my access rights to, and will
access only those systems, directories, and Protected Information authorized for my use by OTDA.

| will not use OTDA telecommunications, Internet, E-mail or other services or equipment for any
illegal, disruptive, unethical or unprofessional activities, for personal gain, or for any purpose that
could jeopardize the legitimate interests of the State or expose some or all Protected Information.

| agree not to knowingly take any actions that may intrude upon, disrupt or deny OTDA or Requestor
services or the flow of any Protected Information.

| agree to store any Protected Information received in secure, locked containers or, where stored on a
computer or other electronic media, in accordance with state and federal law and regulation, as well
as OTDA’s and New York State Office of Information Technology Services’ (ITS) security policies that
protects Protected Information from unauthorized disclosure.

| agree that no brochure, news/media/press release, public announcement, memorandum or other
information of any kind regarding this Agreement or any Protected Information shall be disseminated
in any way to the public, nor shall any presentation be given regarding this Agreement without the
prior written approval of OTDA.

| understand and agree that the terms of this Agreement shall continue even when | am no longer an
OTDA or Requestor employee, contractor, subcontractor, or volunteer and that | will abide by the
terms of this Agreement in perpetuity.

| understand that failure to comply with these requirements may result in disciplinary action,
termination, civil action and/or criminal prosecution, as well as any other penalties provided by law.

This Agreement shall be governed by the laws of the State of New York, unless otherwise required by
Federal law.

Individual’s Signature:

Individual’s Printed Name:

Entity of which Individual is an employee, subcontractor, or volunteer:

Date:
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Attachment A

Legal and Regulatory References

The Federal and State statutory, regulatory and policy requirements related to information security,
confidentiality, privacy, and compliance include the following, as amended:

Child Support

General rules: 42 U.S.C. § 654(26); 45 C.F.R. § 303.21; SSL § 111-v; 18 NYCRR 346.1(e),
347.19

Child Support Systems data: 42 U.S.C. § 654a, (d); 45 C.F.R. § 307.13; SSL § 111-v
Domestic Violence Indicators: 42 U.S.C. § 653(b)(2); 42 U.S.C. § 654(26)(e); SSL § 111-v
Federal and State Case Registry: 42 U.S.C. §§ 653(h), (m); 42 U.S.C. § 654a(e)

Federal Parent Locator Service/State Parent Locator Service: 42 U.S.C. §§ 653(b), (1), (m);
42 U.S.C. §654(8); 42 U.S.C. § 663; SSL § 111-b(4)

Financial Institution records: 42 U.S.C. § 666(a)(17); 42 U.S.C. § 669a(b); SSL § 111-0
Government Agency and Private records: 42 U.S.C. § 666(c)(1)(D); SSL § 111-s

IRS and State Tax Information: 26 U.S.C. § 6103(p)(4)(C); 26 U.S.C. §§ 6103(1)(6), (8); 26
U.S.C. § 6103()(10)(B); NY Tax Law §§ 697(e)(3), 1825; SSL § 111-b(13)(b); See also IRS
Publication 1075: Tax Information Security Guidelines for Federal, State, and Local
Agencies

The most current Corrective Action Plan, and any updates, prepared in response to the
most recent IRS Security Review Report, and any future IRS Security Review Reports

The most current Security Agreement, Security Addendum and attached Plan of Actions
and Milestones, and any amendments, executed by OTDA and ITS

New Hires Data: 42 U.S.C. § 653(i); 42 U.S.C. § 653a(h); SSL § 111-m

Public Assistance

Public Assistance Application Information and Public Welfare Records: SSL § 136

Fair Hearing Records: 45 C.F.R. § 205.10(a)(19); 18 NYCRR 358-3.7; 18 NYCRR 358-4.3;
18 NYCRR 358-5.11(b); 18 NYCRR 387.2(j)

General rules: 42 USC § 602(a)(1)(A)(iv); 45 C.F.R. 205.50, SSL §§ 20(3)(h) and (i) and
136; 18 NYCRR Part 357 & § 358-5.11; 2024-2026 TANF State Plan

IRS and State Tax Information: 26 U.S.C. § 6103; SSL § 23; 136-a(2); NY Tax Law §
697(e)(3); See also IRS Publication 1075: Tax Information Security Guidelines for Federal,
State, and Local Agencies

Welfare Management System (WMS) data: SSL §§ 21(2)-(5)

Income and Eligibility Verification System (IEVS): 42 USC §§ 1320 b-7 (a)(4) & (5), (¢)
Substance Abuse Confidentiality: 42 U.S.C. § 290 dd-2

Mental Health Confidentiality: Mental Hygiene Law § 33.13
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¢ Unemployment Insurance Benefits (UIB): 42 U.S.C. § 1320-b7; 20 CFR § 603; NYS Labor
Law § 537

e Domestic Violence Residential and Non-Residential Programs: 18 NYCRR §§ 452.10 and
462.9

Home Energy Assistance Program (HEAP)
General Rules: 2025-2025 HEAP State Plan, § 17.6

Division of Disability Determinations

e Confidentiality: 20 C.F.R. § 404.1631, 20 C.F.R. §416.1031 and 20 C.F.R. Chapter 3, Part
401, Subpart C

Supplemental Security Income (SSI) Additional State Payments

e Confidentiality: 18 NYCRR §§ 398-13.1 through 13.4
o File Retention: 18 NYCRR § 398-14.1

Medical Assistance

e General rules: 42 U.S.C. § 1396a (a)(7), amended by Pub. L. No. 113-67, 127 Stat. 1165
(2013); 42 C.F.R. § 431.300 et seq.; SSL §§ 136, 367-b(4), 369(4); 18 NYCRR 357.1 —
357.6; 18 NYCRR 360-8; Public Health Law § 2782 (AIDS information)

e HIPAA regulations: 45 C.F.R. pt. 160; 45 C.F.R. pt. 164
Supplemental Nutrition Assistance Program (SNAP)

e General Rules: 7 U.S.C. § 2020(e)(8); 7 C.F.R. § 272.1(c); 7 C.F.R. § 278.1(q); 18 NYCRR
387.2())

Shelters for Adults

e Personal, social, financial, and medical records:18 NYCRR § 491.7(d)

e Resident right to have private written and verbal communications with legal
representatives, legal counsel, medical providers, social workers, and any other service
providers or persons authorized by the social services district: 18 NYCRR § 491.12(c)(5)

e Records and reports: 18 NYCRR § 491.19
e Confidentiality of HIV and AIDS related information: 18 NYCRR § 491.20

Shelters for Families with Children

e Personal, social, financial and medical records: 18 NYCRR § 900.7(d)

e Resident right to have private written and verbal communications with legal
representatives, legal counsel, medical providers, social workers, and any other service
providers or persons authorized by the social services district. 18 NYCRR § 900.12(c)(5)

e Records and reports: 18 NYCRR § 900.19
e Confidentiality of HIV and AIDS related information: 18 NYCRR § 900.20
e Confidential Nature of Records: 18 NYCRR § 357
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Refugee Programs

e Safeguarding and sharing of information: 45 C.F.R. § 400.27

Emergency Rental Assistance Program

e Reporting and Privacy: § 501(g) of the Consolidated Appropriations Act, 2021

e Confidentiality of records: § 6 of Subpart A of Part BB of Chapter 56 of the Laws of 2021 as
amended by Chapter 417 of the Laws of 2021

Landlord Rental Assistance Program

e Confidentiality of records. § 6 of Subpart A of Part BB of Chapter 56 of the Laws of 2021 as
amended by Chapter 417 of the Laws of 2021

General Information Security, Confidentiality, Privacy and Compliance

e Security and Privacy Controls for Federal Information Systems and Organizations: NIST
Special Publication 800-53 Revision 4 and Revision 5, available at NIST Special
Publications

e Digital Identity Guidelines: NIST Special Publication 800-63 Revision 3; NIST Special
Publication 800-63A, available at NIST Special Publications

e Contingency Planning Standard: NIST Special Publication 800-34 Revision 1, available at
NIST Special Publications

e Protecting Controlled Unclassified Information in Nonfederal Systems and Organizations:
NIST Special Publication 800-171 Revision 2, available at NIST Special Publications

e Safeguarding SSA Provided Electronic Information: The most current Social Security
Administration Technical System Security Requirements (TSSR) (synonymous with the
Electronic Information Exchange Security Requirements and Procedures for State and
Local Agencies Exchanging Electronic Information with The Social Security Administration)

Other Statutes and Policies

¢ Criminal Offenses involving Computers (including governmental and personal records): NY
Penal Law art. 156

e Freedom of Information Law: NYS Public Officers Law, Article 6, §§ 84 — 90

e Information Security Breach and Notification Act and the SHIELD Act: State Technology
Law §§ 201-208; NYS General Business Law §§ 899-aa and 899-bb

e Personal Privacy Protection Law: NYS Public Officers Law, Article 6-A, §§ 91 — 99

e State Archives and Records Administration: Arts and Cultural Affairs Law §§ 57.05 and
57.25

e New York State Information Technology Policies, Standards, and Guidelines
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Appendix C
Offeror’s Certified Statements

Employment and Income Verification Services RFP

(Mandatory Submission: to be completed and included in the Proposal documents)

1. Information with regard to the Offeror

A.

Provide the Offeror's name, address, telephone number, and fax number.
Name:

Address:

City, State, ZIP Code:
Telephone Number (including area code):

Fax Number (including area code):

. Provide the name, address, telephone number, and email address of the

Offeror’s Primary Contact with OTDA with regard to this proposal.
Name:

Address:

City, State, ZIP Code:
Telephone Number (including area code):
Email Address:

Provide the name, address, telephone number, and email address of the person
authorized to bind the Offeror contractually, if different from (B).

Name:

Address:

City, State, ZIP Code:
Telephone Number (including area code):
Email Address:

. Provide the name, address, telephone number, email address, place of principal

employment and occupation of any person authorized to represent the Offeror.
This requirement applies not only to the Offeror's employees involved in the
submission of the proposal, but also to every individual or organization employed
or designated by the Offeror to attempt to influence the procurement process. If
there is no one, state that. This information must be updated if, after the Deadline
for Submission of Proposals, the Offeror retains an individual or organization to
attempt to influence the procurement process. Indicate also whether the
individual or organization has a financial interest in the procurement.

Name:
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Address:

City, State, ZIP Code:
Telephone Number (including area code):

Email Address:

Place of Principal Employment:
Occupation:

This individual/organization has a financial interest in the procurement:

Yes No

Yes

No

2. Mandato

ry Requirements to Propose (Section II.C.):

No such individual/organization is authorized to represent the Offeror:

Requirement

Response

A. The Offeror has a minimum of three (3) years of experience
within the last ten (10) years combined with that of any
Subcontractor for at least one (1) governmental agency:

Providing employment and income information for the
purpose of determining eligibility for governmental
benefits, and;

Providing employment and income information
without consent from the individual for the purpose of
Child Support Services, and;

Identifying employers that the
applicants/clients/noncustodial parents may not have
disclosed to the government agency.

Yes No*

i
ii.
iii.
iv.

V.

B. The Offeror has access to employment and income
information from a minimum of three (3) out of the following
five (5) employers:

Wal-Mart
Amazon
Home Depot
Target
Lowe’s

Yes No*
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3. Offeror’s Acknowledgement of Proposal Requirements

Please note: any alteration of any language contained in this section may render
your proposal non-responsive.

Requirement Response

A. The proposal, including the Technical, Administrative, and
Cost Proposals, constitutes a firm and irrevocable offer for a Yes| |No*
period of 365 days from the date of submission to OTDA.

B. By submission of a proposal, the Offeror agrees not to make

any claims for or have any right to any damages because of Y *
. : ; : es No
any misrepresentations or misunderstanding of the
specifications or because of lack of information.
C. The Offeror attests that its performance of services outlined
in this solicitation does not and will not create a conflict of Yes No*

interest with, nor position the Offeror to breach any other
Agreement currently in force with the State of New York.

D. The Offeror certifies that all information disclosed to the
OTDA is complete, true, and accurate with regard to Yes| |No*
Conflicts of Interest.

E. The Offeror certifies that all information disclosed to the
OTDA is complete, true, and accurate with regard to
investigations or disciplinary actions by the NYS Yes| |No*
Commission of Public Integrity or its predecessor(s)
(collectively, “Commission”).

F. The Offeror certifies that all information disclosed to OTDA is
complete, true, and accurate with regard to employment of Yes[ _|No*
Former State Employees.

G. The Offeror certifies that it can and will provide and make
available, at a minimum, all services as described in the Yes No*
RFP if selected for award.
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Requirement

Response

H. The Offeror certifies that staff provided to perform Services
possesses the necessary integrity and professional capacity
to meet OTDA’s reasonable expectations. Subsequent to the
commencement of Services, whenever the successful
Offeror becomes aware, or reasonably should have become
aware, that any staff member(s) providing Services to OTDA
no longer possesses the necessary integrity or professional
capacity, the Offeror agrees to immediately discontinue the
use of such staff and notify OTDA.

Yes No*

I.  The successful Offeror agrees to undertake a background
investigation of any new/replacement staff during the term of
the Agreement resulting from this RFP.

Yes No*

J. The Offeror certifies that it will maintain records related to
the background investigations performed for the term of the
Agreement resulting from this RFP.

Yes No*

K. The Offeror certifies that all information provided in
connection with its proposal is true and accurate.

Yes No*

L. The Offeror has read, understands, and accepts all
provisions of Appendix A — Standard Clauses for NYS
Contracts. Appendix A contains important information
related to the contract to be entered into as a result of this
RFP and will be incorporated, without change or
amendment, into the contract entered into between OTDA
and the selected Offeror. By submitting a response to the
RFP, the Offeror agrees to comply with all the provisions of
Appendix A.

Yes No*

M. The Offeror’s Legal representation has reviewed and
understands Appendix T (Draft Cover Document), and the
Offeror is willing to enter into an Agreement substantially in
accord with the terms of Appendix T (Draft Cover
Document), should the Offeror be selected for contract
award.

Yes No*

N. The Offeror agrees that OTDA shall have the right to
approve or disapprove, after appropriate review and/or
interview(s), any and all subcontractor(s) of the Offeror prior
to their performance of services under the Agreement.

Yes No*
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Requirement Response

O. The Offeror agrees that it shall be fully responsible for
performance of work by its staff and by the subcontractor’s
staff. OTDA reserves the right to request removal of any ves| INo*
Offeror staff or subcontractor’s staff if, in OTDA'’s discretion,
such staff is not performing in accordance with the
Agreement.

* A “No” response in Sections 2 or 3 of this Appendix will result in disqualification.

4. Information Required:

A. The Offeror is (check as applicable):
A New York State Certified Minority-Owned Business Enterprise
A New York State Certified Woman-Owned Business Enterprise

A New York State Certified Minority- and Woman-Owned Business
Enterprise (Dual Certified)

A New York State Certified Service-Disabled Veteran-Owned Business
Enterprise

None of the above

B. Provide the name, title, address, telephone number, and email address of the
person authorized to receive Notices with regard to the Contract entered into as
a result of this procurement.

Name:

Title:

Address:

City, State, ZIP Code:
Telephone Number (including area code):

Email Address:

C. Offeror's Taxpayer Identification Number:
D. Offeror's NYS Vendor Identification Number:
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By my signature on this Appendix C, | certify that | am authorized to
bind the Offeror contractually.

Typed or Printed Name of Authorized Representative of the Offeror

Title/Position of Authorized Representative of the Offeror

Signature of Authorized Representative of the Offeror

Date
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Appendix D — Diversity Practices Questionnaire

l, , as (title) of
firm or company (hereafter referred to as the company), swear and/or affirm under
penalty of perjury that the answers submitted to the following questions are complete
and accurate to the best of my knowledge.

1. Does your company have a Chief Diversity Officer or other individual who is tasked
with supplier diversity initiatives? Yes No

If yes, provide the name, title, description of duties, and evidence of initiatives
performed by this individual or individuals.

2. What percentage of your company’s gross revenues (from your prior fiscal year) was
paid to New York State certified minority- and/or women-owned business enterprises
as subcontractors, suppliers, joint-ventures, partners, or other similar arrangements
for the provision of goods or services to your company’s clients or customers?

3. What percentage of your company’s overhead (i.e., those expenditures that are not
directly related to the provision of goods or services to your company’s clients or
customers) or non-contract-related expenses (from your prior fiscal year) was paid to
New York State certified minority- and women-owned business enterprises as
suppliers/contractors?!

4. Does your company provide technical training? to minority- and women-owned
business enterprises? Yes No

If yes, provide a description of such training which should include, but not be limited
to, the date the program was initiated, the names and the number of minority- and
women-owned business enterprises participating in such training, the number of
years such training has been offered and the number of hours per year for which
such training occurs.

5. Is your company participating in a government-approved minority- and women-
owned business enterprise mentor-protégé program? Yes No

If yes, identify the governmental mentoring program in which your company
participates and provide evidence demonstrating the extent of your company’s
commitment to the governmental mentoring program.

! Do not include onsite project overhead.

2 Technical training is the process of teaching employees- how to more accurately and thoroughly perform the
technical components of their jobs. Training can include technology applications, products, sales-and-service
tactics, and more. Technical skills are job specific as opposed to soft skills, which are transferable.
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6. Does your company include specific quantitative goals for the utilization of minority-
and women-owned business enterprises in its non-government procurements?

Yes No

If yes, provide a description of such non-governmental procurements (including time
period, goal, scope, and dollar amount) and indicate the percentage of the goals that
were attained.

7. Does your company have a formal minority- and women-owned business enterprise
supplier diversity program? Yes No

If yes, provide documentation of program activities and a copy of policy or program
materials.

8. Does your company plan to enter into partnering or subcontracting agreements with
New York State certified minority- and women-owned business enterprises if
selected as the successful respondent? es No

If yes, indicate if the MWBE contract goal will be met or what percentages are
identified as the MWBE patrticipation goals on the utilization plan. Provide a
description of your efforts.

All information provided in connection with the questionnaire is subject to audit and any
fraudulent statements are subject to criminal prosecution and debarment.

Signature of Owner/Official

Printed Name of Signatory
Title

Company Name
Address

City, State, Zip

STATE OF
COUNTY OF ) ss

On the day of , 20__, before me, the undersigned, a
Notary Public in and for the State of , personally appeared

, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to this certification
and said person executed this instrument.

Notary Public
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Administrative Forms Checklist

To Be Provided with Offeror’s Proposal
Vendor Standard Response Forms:

[1Gender-Based Violence and the Workplace Certification

[IProhibiting State Agencies and Authorities from Contracting with Businesses
Conducting Business in Russia — EO 16 Certification

[ IMacBride Fair Employment Principle

[JProhibiting Contracts with Entities that Support Discrimination — EO 177 Certification

[1Sexual Harassment Prevention Certification — State Finance Law §139-I

[JVendor Responsibility Questionnaire, certified within six (6) months of the Proposal
due date (filed and certified online)

[1If Vendor Responsibility Questionnaire was not completed and certified online,
check here and attach a paper copy.

[INon-Collusive Bidding

[1Offeror Disclosure of Non-Responsibility Determinations

[1Procurement Lobbying Act Offeror’s Certification of Affirmation of Understanding and
Agreement pursuant to SFL § 139-j and k

[1Contractor’s Certification/Acknowledgement/Understanding

[JOfferor Assurance of No Conflict of Interest or Detrimental Effect (Offeror,
Subcontractors, Consultants)

[JSubcontractor and Supplier Identification Form

M/WBE Participation Requirements:

[IForm OTDA-4934 — Staffing Plan

[IForm OTDA-4937 — M/WBE Utilization Plan

[JForm OTDA-4938 — M/WBE Subcontractors and Supplies Letter of Intent to
Participate

[JForm OTDA-4976 — M/WBE Goal Requirements Certification of Good Faith Efforts

[IForm OTDA-4969 — Request for Waiver Form (if applicable)

[JForm OTDA-4970 — Minority and Women-Owned Business Enterprises — Equal
Employment Opportunity Policy Statement

SDVOB Participation:

[JForm SDVOB-100 — SDVOB Utilization Plan
[IForm SDVOB-200 — Application for Waiver of SDVOB Participation Goal (If
applicable)



The Following Will Be Required from the Selected Offeror Within 48
Hours of Notification

Sales and Compensating Use Tax Certification’
[1ST-220 CA, Sales and Compensating Use Tax Certification
Workers’ Compensation Documentation — Appendix |

[IForm C-105.2 — Certificate of Workers’ Compensation Insurance issued by private
insurance carrier (or Form U-26.3 issued by the State Insurance Fund); or

[JForm SI-12 — Certificate of Workers’ Compensation Self-Insurance (or Form GSI-
105.2 Certificate in Workers’ Compensation Group Self-Insurance); or

[JForm CE-200 — Certificate of Attestation of Exemption from New York State Workers’
Compensation and/or Disability Benefits Coverage.

Disability Documentation — Appendix |

[JForm DB-120.1 — Certificate of Disability Benefits Insurance; or

[JForm DB-155 — Certificate of Disability Benefits Self-Insurance; or

[IForm CE-200 — Certification of Attestation of Exemption from New York State
Workers’ Compensation and/or Disability Benefits Coverage.

Other Insurances — Appendix |

[ICommercial General Liability Insurance
[JCommercial Automobile Liability Insurance
[1Professional Liability Insurance

[1Crime Insurance

[IUmbrella and Excess Liability Insurance

Additional Forms
[JConsultant Disclosure Reporting — Form A (if applicable)

The Following M/WBE Quarterly and SDVOB Monthly Reports Will Be
Required from the Selected Offeror

[1Form OTDA-4968 — MWBE Quarterly Compliance Report (if goals apply)
[IForm OTDA-4971 — Workforce Utilization Report
[IForm SDVOB-101 — Contractor's Monthly SDVOB Compliance Report (if goals apply)

' The selected Offeror must file a properly completed Form ST-220-CA (with OTDA as the Contracting
Agency within 48 hours of notification of selection of award) and Form ST-220-TD (with the DTF).



Certification Under Executive Order No. 16
Prohibiting State Agencies and Authorities from Contracting with
Businesses Conducting Business in Russia

Executive Order No. 16 provides that “all Affected State Entities are directed to refrain from entering into any
new contract or renewing any existing contract with an entity conducting business operations in Russia.” The
complete text of Executive Order No. 16 can be found here.

The Executive Order remains in effect while sanctions imposed by the federal government are in effect.
Accordingly, vendors who may be excluded from award because of current business operations in Russia are
nevertheless encouraged to respond to solicitations to preserve their contracting opportunities in case the
sanctions are lifted during a solicitation or even after award in the case of some solicitations.

As defined in Executive Order No. 16, an “entity conducting business operations in Russia” means an institution
or company, wherever located, conducting any commercial activity in Russia or transacting business with

the Russian Government or with commercial entities headquartered in Russia or with their principal place of
business in Russia in the form of contracting, sales, purchasing, investment, or any business partnership.

Is Vendor an entity conducting business operations in Russia, as defined above? Please answer by checking
one of the following boxes:

1. No, Vendor does not conduct business operations in Russia within the meaning of
Executive Order No. 16.

2.a. Yes, Vendor conducts business operations in Russia within the meaning of Executive
Order No. 16 but has taken steps to wind down business operations in Russia or is
in the process of winding down business operations in Russia. (Please provide a
detailed description of the wind down process and a schedule for completion.)

L 2.b. Yes, Vendor conducts business operations in Russia within the meaning of Executive
Order No. 16 but only to the extent necessary to provide vital health and safety
services within Russia or to comply with federal law, regulations, executive orders, or
directives. (Please provide a detailed description of the services being provided or
the relevant laws, regulations, etc.)

3. Yes, Vendor conducts business operations in Russia within the meaning of Executive
Order No. 16.

The undersigned certifies under penalties of perjury that they are knowledgeable about the Vendor’s business
and operations and that the answer provided herein is true to the best of their knowledge and belief.

Vendor Name:
(legal entity)

By:

(signature)

Name:

Title:

Date:



https://www.governor.ny.gov/executive-order/no-16-prohibiting-state-agencies-and-authorities-contracting-businesses-conducting

Gender-Based Violence and the Workplace Certification

New York State Finance Law §139-M requires bidders on competitive state
procurements to certify that they have a written policy addressing gender-based
violence and the workplace and that such policy meets the following minimum
requirements:

e Share Information: Employers must provide information regarding gender-based
violence where employees can see and access it, including displaying the NYS
Domestic and Sexual Violence Hotline information and a gender-based violence and
the workplace poster.

e Refer Employee-Survivors to Services: The policy must require that the employer
refer employees who disclose current or past victim status to the NYS Domestic and
Sexual Violence Hotline and/or a local service provider. For bidders outside of New
York State, referrals should be made to a local provider or statewide hotline. While
referrals are required to be provided by the employer, it is not required for the
employee to access services.

e Prohibit Retaliation: The policy must clearly state that discrimination or retaliation
against employees who identify as victims or survivors of gender-based violence is
prohibited.

e Comply with Laws: Ensure your policy follows State law. For employers based in
New York State, this means that the policy must follow the SAFE Leave Act, New
York State Human Rights Law, and any other relevant laws and regulations.

e Offer Implementation Support: OPDV is able to assist employers in developing
and implementing this policy. Employers must provide information to supervisors
and human resources, where available, about this technical assistance from OPDV.
OPDV can be contacted at workplace@opdv.ny.gov.

By submission of this certification, each person signing on behalf of any organization
certifies, and in the case of a joint submission each party thereto certifies its own
organization, under penalty of perjury, that they have and have implemented a written
policy addressing gender-based violence and the workplace.

Organization’s signature below certifies its compliance with State Finance Law §139-M.
Organization:

By (signature):

Name (Please Print):
Title:
Date:
This form must be signed by an authorized executive or legal representative.

If the organization cannot make the above certification, they must provide a statement
with their bid detailing the reasons therefor:



mailto:workplace@opdv.ny.gov

Nondiscrimination in Employment in Northern Ireland:
MacBride Fair Employment Principles

In accordance with Section 165 of the State Finance Law, the Bidder, by submission of
this bid certifies that it, or any individual or legal entity in which the Bidder holds a 10%
or greater ownership interest, or any individual or legal entity that holds a 10% or
greater ownership in the Bidder, either: (answer yes or no to one or both of the

following, as applicable),

1. Has business operations in Northern Ireland:

Yes

If yes:

or

No

2. Shall take lawful steps in good faith to conduct any business operations that it
has in Northern Ireland in accordance with the MacBride Fair Employment
Principles relating to nondiscrimination in employment and freedom of workplace
opportunity regarding such operations in Northern Ireland and shall permit
independent monitoring of their compliance with such Principles.

Yes

Signature:

or

No




Prohibiting Contracts with Entities That Support
Discrimination
EO 177 Certification

The New York State Human Rights Law, Article 15 of the Executive Law, prohibits
discrimination and harassment based on age, race, creed, color, national origin, sex,
pregnancy or pregnancy-related conditions, sexual orientation, gender identity,
disability, marital status, familial status, domestic violence victim status, prior arrest or
conviction record, military status, or predisposing genetic characteristics.

The Human Rights Law may also require reasonable accommodation for persons with
disabilities and pregnancy-related conditions. A reasonable accommodation is an
adjustment to a job or work environment that enables a person with a disability to
perform the essential functions of a job in a reasonable manner. The Human Rights Law
may also require reasonable accommodation in employment on the basis of Sabbath
observance or religious practices.

Generally, the Human Rights Law applies to:

e all employers of four or more people, employment agencies, labor organizations and
apprenticeship training programs in all instances of discrimination or harassment;

e employers with fewer than four employees in all cases involving sexual harassment;
and,

e any employer of domestic workers in cases involving sexual harassment or
harassment based on gender, race, religion, or national origin.

In accordance with Executive Order No. 177, the Bidder hereby certifies that it does not
have institutional policies or practices that fail to address the harassment and
discrimination of individuals on the basis of their age, race, creed, color, national origin,
sex, sexual orientation, gender identity, disability, marital status, military status, or other
protected status under the Human Rights Law.

Executive Order No. 177 and this certification do not affect institutional policies or
practices that are protected by existing law, including but not limited to the First
Amendment of the United States Constitution, Article 1, Section 3 of the New York State
Constitution, and Section 296 (11) of the New York State Human Rights Law.

Contractor:

By:

Name:

Title:

Date:




Sexual Harassment Prevention Certification

State Finance Law 8139-1 requires bidders on state procurements to certify that they
have a written policy addressing sexual harassment prevention in the workplace and
provide annual sexual harassment training (that meets the Department of Labor’'s model
policy and training standards) to all its employees.

“By submission of this bid, each bidder and each person signing on behalf of any bidder
certifies, and in the case of a joint bid each party thereto certifies its own organization,
under penalty of perjury, that the bidder has and has implemented a written policy
addressing sexual harassment prevention in the workplace and provides annual sexual
harassment prevention training to all of its employees. Such policy shall, at a minimum,
meet the requirements of section two hundred one-g of the labor law.”

Contractor:

Printed Name:

Title:

Signature:

Date:

Bids that do not contain the certification will not be considered for award; provided
however, that if the bidder cannot make the certification, the bidder may provide a
signed statement with their bid detailing the reasons why the certification cannot be
made.



New York State Vendor Responsibility Non-
Construction For-Profit Questionnaire

The Office of Temporary and Disability Assistance recommends that vendors file the
required Vendor Responsibility Questionnaire online via the New York State VendRep
System; however, vendors may choose to complete and submit a paper questionnaire.

To enroll in and use the New York State VendRep System, see the VendRep System
Instructions available at http://www.osc.ny.gov/vendrep/vendor_index.htm or go directly
to the VendRep System Online at https://onlineservices.osc.state.ny.us.

Please check one of the following:

[0 A Vendor Responsibility Questionnaire has been filed online and has been
certified/updated within the last six months.

[0 A Vendor Responsibility Questionnaire is attached to this Bid/Proposal.


http://www.osc.ny.gov/vendrep/vendor_index.htm
https://onlineservices.osc.state.ny.us/

Non-Collusive Bidding Certification Required by
Section 139-D of State Finance Law

Section 139-D. Statement of Non-Collusion in Bids to the State:

By submission of this bid, Bidder and each person signing on behalf of Bidder certifies,
and in the case of joint bid, each party thereto certifies as to its own organization, under
penalty of perjury, that to the best of his/her knowledge and belief:

1. The prices of this bid have been arrived at independently, without collusion,
consultation, communication, or agreement, for the purposes of restricting
competition, as to any matter relating to such prices with any other Bidder or with
any competitor.

2. Unless otherwise required by law, the prices which have been quoted in this bid
have not been knowingly disclosed by the Bidder and will not knowingly be
disclosed by the Bidder prior to opening, directly or indirectly, to any other Bidder
or to any competitor.

3. No attempt has been made or will be made by the Bidder to induce any other
person, partnership, or corporation to submit or not to submit a bid for the
purpose of restricting competition.

A bid shall not be considered for award nor shall any award be made where 1, 2, and 3
above have not been complied with; provided however, that if in any case the Bidder(s)
cannot make the foregoing certification, the Bidder shall so state and shall furnish below
a signed statement which sets forth in detail the reasons therefore:

[Affix addendum to this page if space is required for statement.]

Subscribed to under penalty of perjury under the laws of the State of New York, this

day of , 20 as the act and deed of said corporation or

partnership.



Exhibit 1: Non-Collusive Bidding Certification-3
Identifying Data

Potential Contractor:

Street Address:

City, State, Zip:

Telephone:

Title:

If applicable, Responsible Corporate Officer:
Name:

Title:

Signature:

Joint or combined bids by companies or firms must be certified on behalf of each
participant.

Legal Name (Person/Firm/Corporation) Legal Name (Person/Firm/Corporation)
By:

Name Name

Title Title

Street Address Street Address

City State City State



Offeror Disclosure of Prior Non-Responsibility
Determinations (Procurement Lobbying Act)

Name of Individual or Entity Seeking to Enter into the Procurement Contract:

Address:

Name and Title of Person Submitting this Form:

Contract Procurement Number:

Date:

1.

If yes,

Has any Governmental Entity made a finding of non-responsibility regarding the
individual or entity seeking to enter into the Procurement Contract in the previous
four years?

No Yes

please answer the next questions.

Was the basis for the finding of non-responsibility due to violation of State
Finance Law 8§139-j?

No Yes

Was the basis for the finding of non-responsibility due to the intentional provision
of false or incomplete information to a Governmental Entity?

No Yes

If you answered yes to any of the above questions, please provide details
regarding the finding of non-responsibility below.

Governmental Entity:

Date of Finding of Non-Responsibility:

Basis of Finding of Non-Responsibility:

(Add additional pages as necessary)

Has any Governmental Entity or other governmental agency terminated or
withheld a Procurement Contract with the above-named individual or entity due
to the provision of false or incomplete information?

No Yes




6. If yes, please provide details below.
Governmental Entity:

Date of Termination or Withholding of Contract:

Basis of Termination or Withholding:

(Add additional pages as necessary)

Offeror certifies that all information provided to the Governmental Entity with respect to
State Finance Law 8139-k is complete, true, and accurate.

Signature:

Date:

Name:

Title:




Procurement Lobbying Act
Offeror’s Certification and Affirmation of Understanding of
and Agreement pursuant to State Finance Law 8139-j and k

Offeror affirms that it understands and agrees to comply with the New York State
procedures relative to permissible contacts as required by State Finance Law 8139-j.
(https://www.nysenate.gov/legislation/laws/STF/139-J)

By:

Date:

Name:

Title:

Contractor Name:

Contractor Address:

Offeror Certification:

| certify that all information provided to the Governmental Entity with respect to State
Finance Law 8139-k is complete, true, and accurate.
(https://www.nysenate.gov/legislation/laws/STF/139-K)

Authorized Signature:



https://www.nysenate.gov/legislation/laws/STF/139-J
https://www.nysenate.gov/legislation/laws/STF/139-K

Contractor’s
Certification/Acknowledgements/Understanding

Contractor’s Acknowledgement of Understanding of Post-
Employment Provisions

The Authorized Signatory of the Contractor acknowledges that he/she has the
authority to sign on behalf of the Contractor, has read and understands the
provisions applicable to post-employment restrictions affecting former State officers
and employees, and agrees to abide by the Provisions of the Public Officer's Law
during the term of the Agreement.

Contractor’s Disclosure of Any Existing and/or Contemplated Conflict
of Interest

Have you any existing or contemplated relationship with any other person or entity,
including relationships with any member, shareholders of 5% or more, parent,
subsidiary, of affiliated firm, which would constitute an actual or potential conflict of
interest or appearance of impropriety, relating to other clients/customers of the
Contractor or former officers and employees of the Agencies and their Affiliates, in
connection with your rendering services enumerated in this Agreement?

Yes No

If your answer to the above is “Yes”, please attach a written explanation,
include a statement with your Agreement documents describing how your
Staffing Firm would eliminate or prevent the Conflict of Interest. Indicate what
procedures will be followed to detect, notify OTDA of, and resolve any such
conflicts.

By my signature on this form, | certify that all information disclosed to the State is
complete, true, and accurate with regard to Conflicts of Interest.

Contractor’s Disclosure of Former State Employees

Do you employ and/or use any subcontractors who are former employees of OTDA
that will be assigned to perform services under this Agreement?

Yes No

If your answer to the above is “Yes”, please attach a written statement
identifying any/all employees and/or subcontractors who are former employees
of OTDA that will be assigned to perform services under this Agreement,
include a description of their work duties, and the dates of their employment.

By my signature on this form, | certify that all information disclosed to the State is
complete, true, and accurate with regard to Former State Employees.



Contractor’s Disclosure of Any Investigation or Disciplinary Action by
the New York State Commission on Public Integrity or its Predecessor
State Entities (Collectively, “Commission”)

Have you or any of your members, shareholders of 5% or more, parents, affiliates, or
subsidiaries, been the subject of any investigation or disciplinary action by the New
York State Commission on Public Integrity or its predecessor State entities
(collectively, “Commission”)?

Yes No

If your answer to the above is “Yes”, please attach a written explanation;
include a statement with your Proposal providing a brief description indicating
how any matter before the Commission was resolved, or whether it remains
unresolved.

By my signature on this form, | certify that all information disclosed to the State is
complete, true, and accurate with regard to investigations or disciplinary actions by
the Commission.

Contractor’s Agreement to Notify OTDA of Potential Future Conflicts

By signature below, the Authorized Signatory of the Contractor, certifies that he/she
will notify OTDA of any/all new potential conflicts of interest and any/all new
contractor staff that are prior OTDA employees during the term of the contract, prior
to hiring of said individual, and will complete and submit an updated version of this
form to OTDA at the time of becoming aware of any such new potential conflicts of
interest, and of any/all new contractor or subcontractor staff that are prior OTDA
employees.

The Signature Below Indicates
Certification/Acknowledgement/Understanding of Each of the Above

Authorized Signatory:
Date:
Printed Name:

Title:

Contract Number:




Offeror Assurance of No Conflict of Interest or
Detrimental Effect

The Offeror proposing to provide services pursuant to this solicitation, as Contractor,
Joint venture contractor, subcontractor, or consultant, attests that its performance of the
services outlined in this solicitation does not and will not create a conflict of interest with
nor, position the Offeror to breach any other Agreement currently in force with the State
of New York.

Furthermore, the attests that it will not act in any manner that is detrimental to any State
project on which the Offeror is rendering services. Specifically, the Offeror attests that:

1.

The fulfillment of obligations by the Offeror, as proposed in the response, does
not Violate any existing Contracts or Agreements between the Offeror and the
State.

The fulfillment of obligations by the Offeror, as proposed in the response, does
not and will not create any conflict of interest, or perception thereof, with any
current role or responsibility that the Offeror has with regard to any existing
Contracts or Agreements between the Offeror and the State.

The fulfillment of obligations by the Offeror, as proposed in the response, does
not and will not compromise the Offeror’s ability to carry out its obligations under
any existing Agreements between the Offeror and the State.

The fulfillment of any other contractual obligations that the Offeror has with the
State will not affect or influence its ability to perform under any Agreement with
OTDA resulting from this RFP.

During the negotiation and execution of any Agreement resulting from this RFP,
the Offeror will not knowingly take any action or make any decision which creates
a Potential for conflict of interest or might cause a detrimental impact to the State
as a whole including, but not limited to, any action or decision to divert resources
from one State project to another.

In fulfilling obligations under each of its State contracts, including any Agreement
which results from this RFP, the Offeror will act in accordance with the terms of
each of its State contracts and will not knowingly take any action or make any
decision which might cause a detrimental impact to the State as a whole
including, but not limited to, any action or decision to divert resources from one
State project to another.

. No former officer or employee of the State who is now employed by the Offeror,

nor any former officer or employee of the Offeror who is now employed by the
State, has played a role with regard to the administration of this procurement in a
manner that may violate section 73(8)(a) of the State Ethics Law.

The Offeror has not and shall not offer to any employee, member, or director of
OTDA any gift, whether in the form of money, service, loan, travel, entertainment,



hospitality, thing or promise, or in any ither form, under circumstances in which it
could reasonably be inferred that the gift was intended to influence said
employee, member, or director, or could reasonably be expected to influence
said employee, member, or director in the performance of the official duty of said
employee, member, or director or was intended as a reward for any official action
on the part of said employee member, or director.

Offerors responding to this RFP should note that OTDA recognizes that conflicts may
occur in the future because an Offeror may have existing or new relationships. OTDA
will review the nature of any such new relationship and reserves the right to terminate
the Agreement for cause if, in its judgment, a real or potential conflict of interest cannot
be cured.

Signature:
Date:
Name:
Title:

Note: This form must be signed by an authorized executive or legal representative
(person that is authorized to bind the Offeror contractually).




Subcontractor and Supplier Identification Form

Instructions:

The Subcontractor and Supplier Identification Form must be submitted with any bid,
proposal, or proposed contract. This form must contain a detailed description of the
supplies and/or services to be provided by each Subcontractor or Supplier utilized under
the contract. Offerors must indicate by checking the box(es) below which business
designation(s) each listed Subcontractor/Supplier meets. Attach additional sheets if
necessary. Failure to submit this form may result in the Offeror’s application being
deemed non-responsive.

Identify ALL subcontracting and supplier purchasing opportunities.

New York State businesses have a substantial presence in State contracts and strongly
contribute to the economies of the state and the nation. In recognition of their economic
activity and leadership in doing business in New York State Small Businesses and New
York State Certified Service-Disabled Veteran-Owned Businesses (SDVOBs) in the
fulfillment of the requirements of the contract. Such partnering may be as
subcontractors, suppliers, protégés or other supporting roles.

Offerors need to be aware that all authorized users of this contract will be strongly
encouraged, to the maximum extent practical and consistent with legal requirements, to
use New York State Certified Minority- and Women-Owned Business Enterprises
(MWBESs) in purchasing commodities that are of equal quality and functionality, and in
utilizing services and technology. Furthermore, bidders/proposers are reminded that
they must continue to utilize MWBES, consistent with current State law.

Public Procurements can drive and improve the State’s economic engine through
promotion of the use of New York businesses by its contractors. The potential
participation by all kinds of New York businesses will deliver great value to the State and
its taxpayers.

Offeror Information:

Name:

Address:

Email:

Telephone #:

Federal ID #:

Region/Location of
Work:

Subcontractor and Supplier Identification Form June 2024



Procurement Title or
Contract #:

Subcontractor/Supplier Information:

Vendor 1:

Business Name:

Address:

Email:

Telephone #:

Federal ID #:

Business Designation
(check all that apply):

0 MBE [ WBE [J SDVOB [ NYS Small Business

Detailed Description of
Service/ Product to be
Provided:

Estimated Dollar Value
of Subcontract (over the
term of the contract):

Vendor 2:

Business Name:

Address:

Email:

Telephone #:

Federal ID #:

Business Designation
(check all that apply):

1 MBE [ WBE [ SDVOB [ NYS Small Business

Detailed Description of
Service/ Product to be
Provided:

Subcontractor and Supplier Identification Form June 2024



Estimated Dollar Value
of Subcontract (over the
term of the contract):

Vendor 3:

Business Name:

Address:

Email:

Telephone #:

Federal ID #:

Business Designation
(check all that apply):

L] MBE

(1 WBE [] SDVOB [ NYS Small Business

Detailed Description of
Service/ Product to be
Provided:

Estimated Dollar Value
of Subcontract (over the
term of the contract):

Preparer’s Information:

Name:

Title:

Email:

Telephone #:

Date:

Signature:

Subcontractor and Supplier Identification Form June 2024



NEWYORK | Division of Minority

orrortuny | and Women'’s

Business Development

Your MWBE Utilization and Reporting Responsibilities
Under Article 15-A

The New York State Contract System (“NYSCS”) is your one stop tool compliance with New York State’s
MWBE Program. It is also the platform New York State uses to monitor state contracts and MWBE
participation.

GETTING STARTED

To access the system, you will need to login or create a user name and password at
https://ny.newnycontracts.com. If you are uncertain whether you already have an account set up or

still need to register, please send an email to the customer service contact listed on the Contact Us &
Support page, or reach out to your contract’s project manager. For verification, in the email, include
your business name and contact information.

VENDOR RESPONSIBILITIES

As a vendor conducting business with New York State, you have a responsibility to utilize minority-
and/or women-owned businesses in the execution of your contracts, per the MWBE percentage goals
stated in your solicitation, incentive proposal or contract documents. NYSCS is the tool that New York
State uses to monitor MWBE participation in state contracting. Through the NYSCS you will submit
utilization plans, request subcontractors, record payments to subcontractors, and communicate with
your project manager throughout the life of your awarded contracts.

There are several reference materials available to assist you in this process, but to access them, you
need to first be registered within the NYSCS. Once you log onto the website, click on the Help &
Support >> link on the lower left hand corner of the Menu Bar to find recorded trainings and manuals on

Help & Tools

all features of the NYSCS. You may also click on the icon at the top right of your
screen to find videos tailored to primes and subcontractors. There are also opportunities available to
join live trainings, read up on the “Knowledge Base” through the Forum link, and submit feedback to
help improve future enhancements to the system. Technical assistance is always available through the

Contact Us & Support link on the NYSCS website (https://ny.newnycontracts.com).

For more information, contact your project manager.


https://ny.newnycontracts.com
https://ny.newnycontracts.com

Office of Temporary and Disability Assistance SDVOB - 100 (REV. 9/2017)
40 North Pearl Street, Albany, NY 12243

www.otda.ny.gov

SDVOB UTILlZATlON PLAN [] Initial Plan [] Revised plan  Contract/Solicitation #

INSTRUCTIONS: This Utilization Plan must contain a detailed description of the supplies and/or services to be provided by each NYS Certified Service-Disabled
Veteran-Owned Business (SDVOB) under the contract. By submission of this Plan, the Bidder/Contractor commits to making good faith efforts in the utilization of
SDVOB subcontractors and suppliers as required by the SDVOB goals contained in the Solicitation/Contract. Making false representations or providing
information that shows a lack of good faith as part of, or in conjunction with, the submission of a Utilization Plan is prohibited by law and may result in penalties
including, but not limited to, termination of a contract for cause, loss of eligibility to submit future bids, and/or withholding of payments. Firms that do not perform
commercially useful functions may not be counted toward SDVOB utilization. Attach additional sheets if necessary.

BIDDER/CONTRACTOR INFORMATION SDVOB Goals In Contract

Bidder/Contractor Name: NYS Vendor ID: %

Bidder/Contractor Address (Street, City, State and Zip Code):

Bidder/Contractor Telephone Number: Contract Work Location/Region:

Contract Description/Title:

CONTRACTOR INFORMATION

Prepared by (Signature): Name and Title of Preparer: Telephone Number: Date:

Email Address:

If unable to meet the SDVOB goals set forth in the solicitation/contract, bidder/contractor must submit a request for waiver
on the SDVOB Waiver Form.

SDVOB Subcontractor/Supplier Name:

Please identify the person you contacted: Federal Identification No.: Telephone No.:

Address: Email Address:

Detailed description of work to be provided by subcontractor/supplier:

Dollar Value of subcontracts/supplies/services (When $ value cannot be estimated, provide the estimated % of contract work the SDVOB wiill
perform): § or %

SDVOB Subcontractor/Supplier Name:

Please identify the person you contacted: Federal Identification No.: Telephone No.:

Address: Email Address:

Detailed Description of work to be provided by subcontractor/supplier:

Dollar Value of subcontracts/supplies/services (When $ value cannot be estimated, provide the estimated % of contract work the SDVOB wiill
perform): § or %

FOR OTDA USE ONLY

OTDA Authorized Signature: 1 Accepted (1 Accepted as Noted | ] Notice of Deficiency
NAME (Please Print): SDvoB Date Received: Date Processed:

%I$ — —
Comments:

NYS CERTIFIED SDVOB SUBCONTRACTOR/SUPPLIER INFORMATION: The directory of New York State Certified SDVOBs can
be viewed at: https://ogs.ny.gov/Veterans/Docs/CertifiedNYS SDVOB.pdf |
Note: All listed Subcontractors/Suppliers will be contacted and verified by OTDA



http://www.otda.ny.gov/
https://ogs.ny.gov/Veterans/Docs/CertifiedNYS_SDVOB.pdf

Office of Temporary and Disability Assistance SDVOB - 100 (REV. 9/2017)
40 North Pearl Street, Albany, NY 12243

www.otda.ny.gov

ADDITIONAL SHEET

Bidder/Contractor Name: Contract/Solicitation #

SDVOB Subcontractor/Supplier Name:

Please identify the person you contacted: Federal Identification No.: Telephone No.:

Address: Email Address:

Detailed Description of work to be provided by subcontractor/supplier:

Dollar Value of subcontracts/supplies/services (When $ value cannot be estimated, provide the estimated % of contract work the SDVOB will
perform): §$ or %

SDVOB Subcontractor/Supplier Name:

Please identify the person you contacted: Federal Identification No.: Telephone No.:

Address: Email Address:

Detailed Description of work to be provided by subcontractor/supplier:

Dollar Value of subcontracts/supplies/services (When $ value cannot be estimated, provide the estimated % of contract work the SDVOB wiill
perform): §$ or %

SDVOB Subcontractor/Supplier Name:

Please identify the person you contacted: Federal Identification No.: Telephone No.:

Address: Email Address:

Detailed Description of work to be provided by subcontractor/supplier:

Dollar Value of subcontracts/supplies/services (When $ value cannot be estimated, provide the estimated % of contract work the SDVOB will
perform): §$ or %

SDVOB Subcontractor/Supplier Name:

Please identify the person you contacted: Federal Identification No.: Telephone No.:

Address: Email Address:

Detailed Description of work to be provided by subcontractor/supplier:

Dollar Value of subcontracts/supplies/services (When $ value cannot be estimated, provide the estimated % of contract work the SDVOB will
perform)): $ or %

SDVOB Subcontractor/Supplier Name:

Please identify the person you contacted: Federal Identification No.: Telephone No.:

Address: Email Address:

Detailed Description of work to be provided by subcontractor/supplier:

Dollar Value of subcontracts/supplies/services (When $ value cannot be estimated, provide the estimated % of contract work the SDVOB will
perform): § or %



http://www.otda.ny.gov/

Office of Temporary and Disability Assistance
40 North Pearl Street, Albany, NY 12243

www.otda.ny.gov

CONTRACTOR’S MONTHLY SDVOB COMPLIANCE REPORT (DUE ON THE 7™ DAY OF EACH MONTH FOR
THE PRECEDING MONTH’S ACTIVITY AS EVIDENCE TOWARDS ACHIEVEMENT OF THE SDVOB GOALS ON THE CONTRACT)

SDVOB - 101 (REV. 9/17)

Contract No.:

Contractor/Vendor Name, Address and Phone No.: | Contractor/Vendor Federal ID No.: SDVOB Goals Reporting Period
Description of Project: Month Year
%
I(:LI,T: L\I\I?r'?iﬁinéfdress and Phone Number Description of Work or Supplies Provided Designation Payment This Month Contract Amount
O sbvos O Supplier
O sub O Team
[J Broker [ other
O Joint Venture [0 No Written Contract
Federal ID No.: [ Written Contract |:| No Payment This Month
O sbvos O Supplier
O sub O Team
O Broker O other
O Joint Venture [0 No Written Contract
Federal ID No.: [ Written Contract [J No Payment This Month
[J sbvos [ Supplier
O sub O Team
O Broker O other
[ Joint Venture [0 No Written Contract
Federal ID No.: [ Written Contract [] No Payment This Month
[J sbvos [ Supplier
O sub O Team
O Broker O other
[ Joint Venture [0 No Written Contract
Federal ID No.: M O No Payment This Month

Written Contract

Signature

Submission of this form constitutes the Contractor’s acknowledgement as to the accuracy of the information contained herein. Failure to submit complete

Print Name and Title

and accurate information may result in a finding of noncompliance, non-responsibility, suspension and/or termination of the Contract.

Date

For OTDA Use Only

Reviewed By:

Date:



http://www.otda.ny.gov/

Office of Temporary and Disability Assistance SDVOB - 200 (REV. 9/2017)
40 North Pearl Street, Albany, NY 12243

www.otda.ny.gov

APPLICATION FOR WAIVER OF SDVOB PARTICIPATION GOAL

(must be submitted before requesting final payment on the Contract)

Section 1: Basic Information

Contractor's Name: Federal Identification Number:

Street Address: E-Mail Address:

City, State, Zip Code: Telephone:

Contract Number: SDVOB CONTRACT GOALS
%

Section 2: Type of SDVOB Waiver Requested

[ ] Total [] Partial If partial waiver, please enter the revised SDVOB %
percentage:

Please explain the reason for the waiver request:

Section 3: Supporting Documentation

Provide the following documentation as evidence of your good faith efforts to meet the SDVOB goals set forth in the contract and in support of your
waiver application:

Attachment A. Copies of solicitations to SDVOBs and any responses thereto.

Attachment B. Explanation of the specific reasons each SDVOB that responded to Bidders/Contractors’ solicitation was not selected.

Attachment C. Dates of any pre-bid, pre-award or other meetings attended by Contractor, if any, scheduled by OTDA with certified
SDVOBs whom OTDA determined were capable of fulfiling the SDVOB goals set forth in the contract.

Attachment D. Information describing the specific steps undertaken to reasonably structure the contract scope of work for the purpose of
subcontracting with, or obtaining supplies from, certified SDVOBs.

Attachment E. Other information deemed relevant to the request.

Section 4: Signature and Contact Information

By signing and submitting this form, the contractor certifies that a good faith effort has been made to promote SDVOB participation
pursuant to the SDVOB requirements set forth under the solicitation or Contract. Failure to submit complete and accurate information
may result in a finding of noncompliance, non-responsibility, and a suspension or termination of the contract.

Prepared By: (Signature) Date:

Name and Title of Preparer (Print or Type)



http://www.otda.ny.gov/

Office of Temporary and Disability Assistance SDVOB - 200 (REV. 9/2017)
40 North Pearl Street, Albany, NY 12243

www.otda.ny.gov

For OTDA Use Only

Reviewed By: Date:
Decision:
|:| Full SDVOB waiver granted
|:| Partial SDVOB waiver granted; revised SDVOB goal: %
|:| SDVOB waiver denied
Date:

Approved By:

Date Notice of Determination Sent:

Comments



http://www.otda.ny.gov/

OTDA Consultant Disclosure Reporting Requirements

Contractor Instructions

Background

Pursuant to New York State Finance Law Section 163(4)(g), state agencies must
require all contractors, including subcontractors, that provide consulting services for
State purposes pursuant to a contract to submit an annual employment report for each
such contract, such report to include for each employment category within the contract:
(i) the number of employees employed to provide services under the contract, (ii) the
number of hours they work, and (iii) their total compensation under the contract.
Consulting services are defined as analysis, evaluation, research, training, data
processing, computer programming, engineering, environmental, health, and mental
health services, accounting, auditing, paralegal, legal, or similar services.

Contractors selected for award on the basis of a procurement issued by OTDA
(Request for Proposals, Request for Quotations, Mini-Bid, or Invitation for Bids) must
complete Form A (State Consultant Services — Contractor’s Planned Employment from
Contract Start Date through the End of the Contract Term) upon notification of award.
The completed Form A must include information for all employees that will be providing
services under the contract, whether by the contractor or by a subcontractor.

Contractors selected for award are also required to complete Form B (State Consultant
Services — Contractor’'s Annual Employment Report) annually for each year of the
contract term, on a State fiscal year basis. The first report is due May 15 for the period
April 1 through March 31 of the most recently concluded State fiscal year or portion
thereof.

Form A must be submitted to OTDA as the contracting agency, and Form B must be
submitted to OTDA (as the contracting agency), the Department of Civil Service, and
the Consultant Reporting Section of the Bureau of Contracts at OSC, at the addresses
provided in the instructions.

Instructions
Form A

Upon notification of contract award, use Form A (State Consultant Services —
Contractor’s Planned Employment from Contract Start Date through the End of the
Contract Term) to report the necessary planned employment information prospectively
from the start date through the end of the contract term. This is a one-time reporting
requirement.

Complete Form A for contracts for consulting services in accordance with the following:

e Employment category: the specific occupation(s), as listed in the O*NET
occupational classification system, which best describe the employees
anticipated to be providing services under the contract. (Note: Access the O*NET
database, which is available through the US Department of Labor’'s Employment
and Training Administration website at https://www.onetonline.org/.)



https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.osc.state.ny.us%2Ffiles%2Fstate-agencies%2F2017-11%2Fagency-form-ac3271s.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.osc.state.ny.us%2Ffiles%2Fadvisory%2F2017-10%2Fac3272s.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.osc.state.ny.us%2Ffiles%2Fstate-agencies%2F2017-11%2Fagency-form-ac3271s.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.osc.state.ny.us%2Ffiles%2Fstate-agencies%2F2017-11%2Fagency-form-ac3271s.doc&wdOrigin=BROWSELINK
https://www.onetonline.org/

Number of employees: the total number of employees in the employment
category employed anticipated to provide services under the contract, including
part-time employees and employees of subcontractors.

Number of hours to be worked: the total number of hours anticipated be
worked by the employees in the employment category.

Amount payable under the contract: the total amount payable by the State to
the State contractor under the contract, for work by the employees in the
employment category, for services to be provided during the Report Period.

Submit completed Form A within 48 hours of notification of selection for award to
OTDA (as the contracting agency) at the address listed below.

Form B

Use Form B (State Consultant Services — Contractor’'s Annual Employment Report) to
report the annual employment information required by the statute. This form will capture
historical information, detailing actual employment data for the most recently concluded
State fiscal year (April 1 — March 31). Submit Form B to OTDA (as the contracting
Agency), the Department of Civil Service (DCS), and to the Consultant Reporting
Section of the Bureau of Contracts at OSC at the addresses listed below.

Complete Form B for contracts for consulting services in accordance with the following:

Scope of Contract: a general classification of the single category that best fits
the predominate nature of the services provided under the contract.
Employment Category: the specific occupation(s), as listed in the O*NET
occupational classification system, which best describe the employees providing
services under the contract. (Note: Access the O*NET database, which is
available through the US Department of Labor's Employment and Training
Administration website at https://www.onetonline.org/.)

Number of Employees: the total number of employees in the employment
category employed that provided services under the contract during the Report
Period, including part-time employees and employees of subcontractors.
Number of hours worked: the total number of hours worked during the Report
Period by the employees in the employment category.

Amount Payable under the Contract: the total amount paid or payable by the
State to the State contractor under the contract, for work by the employees in the
employment category, for services provided during the Report Period.

Submit the completed Form B by May 15 for the period April 1 through March 31,
and annually by May 15" thereafter for each State fiscal year (or portion thereof)
the contract is in effect, as follows:

To OTDA (as the contracting Agency):
By mail: Office of Temporary and Disability Assistance

Contract Management
40 North Pearl Street, Floor 12D
Albany NY 12243-0001

By email: procurements@otda.ny.gov



https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.osc.state.ny.us%2Ffiles%2Fadvisory%2F2017-10%2Fac3272s.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.osc.state.ny.us%2Ffiles%2Fadvisory%2F2017-10%2Fac3272s.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.osc.state.ny.us%2Ffiles%2Fadvisory%2F2017-10%2Fac3272s.doc&wdOrigin=BROWSELINK
https://www.onetonline.org/
mailto:procurements@otda.ny.gov

To the Consultant Reporting Section of the Bureau of Contracts at OSC:

By mail: NYS Office of the State Comptroller
Bureau of Contracts
110 State Street, 11" Floor
Albany, NY 12236
Attn: Consultant Reporting

By fax: (518) 474-8030 or (518) 473-8808
To DCS:
By mail: NYS Department of Civil Service
ESP, Agency Building 1
20" Floor

Albany, NY 12239



Appendix G - Glossary
The following definitions shall apply to this Agreement:

“Administrator” - Designated employees at each location who acts as a liaison
between the Authorized Users at their district/agency and the Central Office
Administrator’s at OTDA. Administers are given “Web Manager” roles to grant access to
Authorized Users at their specific location.

“Agency” means the Office of Temporary and Disability Assistance

“Application Programming Interface (API)” - A set of protocols and tools that allow
different software applications to communicate with each other. APIs enable the
integration of various systems to share data and functionality seamlessly.

“APIl System” — A set of API services which allow OTDA to integrate its systems and
interfaces with the Contractor’s Service to perform employment and income verification
inquiries.

“Authorized User” — An Agency employee, agent or contractor, or New York State
local social service district (LSSD), or other governmental entity, organization, or other
person that Agency has authorized in its supervisory capacity pursuant to New York
Social Services Law Section 20 to order or access the Service and who is trained on
Agency’s obligations under this Contract with respect to the ordering and use of the
Service, and the Data provided through the same, including Agency’s FCRA and other
obligations with respect to the access and use of Data. A list of the “Authorized Users”
permitted under this Contract is attached hereto as Appendix U, which shall be updated
from time to time, as appropriate, to reflect the then current ‘Authorized Users’. This
update need not occur by formal written amendment and may occur by providing a
mutually accepted revised Appendix U to all parties.

“Batch” — A secure data file-matching service for large volume transactions.

“Central Office Administrator” - OTDA staff that are designated to grant and provide
access to all Authorized Users at any location, within the OTDA contract confines, for
the Web Portal to complete employment and income verifications.

“Child Support Services” For purposes of this RFP, child support services include the
establishment, modification and enforcement of orders of child support pursuant to Title
IV-D of the Social Security Act.

“Consent” — Authorization or acknowledgement from the individual for OTDA to verify
employment and income information.

"Confidential Information” means any information where unauthorized access,
disclosure, modification, or use of such information could negatively impact the State, its
employees, customers, or citizens. This term shall be deemed to include, but is not
limited to, the information encompassed in existing statutory definitions.

“Consumer” means the individual whose employment and income information is
verified through the Service owned and operated by Contractor.
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“Consumer report” is as defined under the FCRA.

“Data” means employment and/or income data furnished by Contractor, from its
employer clients, to Authorized Users.

“Employment and Income Verification Services” or “EIV Services” or “EIVS”
means the services to be provided by the Contractor pursuant to Appendix W “Scope of
Work” of the RFP.

"Deliverable" means a component of work to be performed pursuant to the Contract.

“Inquiry” — A search initiated by an Authorized User to obtain employment and income
verification information for an individual.

“Income Verification” or “Hit” — Returned employment and income data from an
Inquiry that results in a billable transaction.

"Minimum Experience" means the minimum experience required by an Offeror as set
forth in RFP Section 11.C.1.

"Notice of Deficiency" means a written notice issued by OTDA which shall describe in
reasonable detail the defects related to a Deliverable, and prescribe, as appropriate,
required remedial actions.

“Qualified Record” — An Income Verification (Hit) is considered a qualified record if the
employer supplies, at a minimum, the following data elements for income verification:
Employer Name, Employment Status, Last Pay Date, Employment Dates, Yearly
Annual Gross Income, Pay Date (per payroll period), and Gross Earnings (per payroll
period).

“Service” or “Services”— All services to be performed and provided by Contractor
pursuant to the Agreement.

"Specifications" means a description of the physical or functional characteristics of a
Deliverable.

“Tracking Identification Number” or “Reference Number” — a unique number used
to identify each individual APl System call to the contractor’s system and is carried
through the lifecycle of the initial call through the return of the data to OTDA.

“Web Portal” — An internet-based service for Authorized Users to manually perform
employment and income verification Inquiries with real-time responses.
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Appendix | New York State Insurance Requirements

Prior to the commencement of work, the Contractor shall procure, at its sole cost and
expense, and shall maintain in force at all times during the term of the Contract, and any
renewal or extensions thereof, policies of insurance as set forth in this Appendix I. All
insurance required by the Appendix | shall be written by companies licensed or
authorized by the New York State Department of Financial Services to issue insurance
in the State of New York with an A.M. Best Company rating of “A-" Class “VII” or better
or as acceptable to the Office of Temporary and Disability Assistance (OTDA).

The OTDA may, at its sole discretion, accept policies of insurance written by a non-
authorized carrier or carriers when Certificates and/or other policy documentation is
accompanied by a completed Excess Lines Association of New York (ELANY) Affidavit;
or other documents demonstrating the company’s strong financial rating. If during the
term of a policy, the carrier's A.M. Best rating falls below “A-,” Class “VII,” the Insurance
must be replaced, on or before the renewal date of the policy with Insurance that meets
the requirements above.

The Contractor shall deliver to the OTDA evidence of the insurance required by this
Appendix | in a form acceptable to the OTDA. These policies must be written in
accordance with the requirements of the paragraphs below, as applicable. Acceptance
and/or approval by the OTDA does not, and shall not be construed to, relieve the
Contractor of any obligations, responsibilities, or liabilities under the Contract.

The Contractor shall not take any action or omit to take any action that would suspend
or invalidate any of the required coverages during the term of the Contract, and any
extension or holdover thereof.

General Conditions

A. Conditions Applicable to Insurance.

All policies of insurance required by this Contract must comply with the following
requirements:

1. Coverage Types and Policy Limits. The types of coverage and policy limits
required from the Contractor are specified below in paragraph B. Specific Coverages
and Limits.

2. Policy Forms. Except as otherwise specifically provided herein or agreed to in
writing by OTDA, all policies of insurance required by this section shall be written on
an occurrence basis. Under certain circumstances, the OTDA may elect to accept
policies written on a Claims-Made basis provided that, at a minimum, the policy
remains in force throughout the performance of the services and for three (3) years
after completion of the Contract. If the policy is cancelled or not renewed during that
time, the Contractor must purchase, at its sole expense, Tail Coverage sufficient to
cover the 3-year period after completion of the Contract. Written proof of this
extended reporting period must be provided to the OTDA prior to the policy’s
expiration or cancellation.
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3. Certificates of Insurance/Notices. The Contractor shall provide a Certificate or
Certificates of Insurance, in a form satisfactory to OTDA, (i.e., an ACORD
Certificate),before commencing any work under this Contract and thereafter,
pursuant to the timelines set forth in Section A.13 below. Certificates shall reference
the Contract number and shall name the OTDA as the Certificate holder. Certificates
shall be mailed to the: Office of Temporary and Disability Assistance, Bureau of
Contract Management, 40 North Pearl Street, 12D, Albany, NY 12243 as the
certificate holder.

Certificates of Insurance shall:

e Be in the form acceptable to the OTDA and in accordance with the New York
State Insurance Law (i.e.: an ACORD Certificate);

e Disclose any Deductible, Self-Insured Retention, Aggregate Limit or any
exclusion to the policy that materially changes the coverage required by the
Contract;

e Specify the Additional Insureds and Named Insureds as required herein;.

e Refer to this Contract by number and any other attachments on the face of
the certificate;

e Be signed by an authorized representative of the insurance carriers; and

e Contain the following language in the Description of
Operations/Locations/Vehicles section: Additional Insured protection afforded
is on a primary and non-contributory basis. A waiver of subrogation is granted
in favor of the Additional Insureds.

ONLY original documents (Certificate(s) of Insurance, any Endorsements and other
attachments) or electronic versions of the same that can be directly traced back to
the Insurer, Agent or Broker via e-mail distribution or similar means will be accepted.

4. Primary Coverage. All liability insurance policies (with the exception of
Professional Liability) shall provide that the required coverage shall be primary and
non-contributory coverage to other insurance available to OTDA. Any other
insurance maintained by OTDA shall be excess of and shall not contribute with the
Contractor’s insurance.

5. Breach for Lack of Proof of Coverage. The term of the Contract shall not
commence if the coverage provisions and limits of the policies provided by the
Contractor do not meet the provisions and requirements of this section or proof of
compliance is not provided to the OTDA. In addition, the failure to comply with the
requirements of this section at any time during the term of the contract, and any
extension or holdover thereof, shall be considered a breach of the terms of the
Contract and shall allow the OTDA to avalil itself of all remedies available under the
contract, at law or in equity.

6. Self-Insured Retention/Deductibles. Certificates of Insurance must indicate the
applicable Deductibles or Self-Insured Retentions for each listed policy. Deductibles
or Self-Insured Retentions above $100,000.00 are subject to approval from the
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OTDA. Such approval shall not be unreasonably withheld, conditioned, or delayed.
The Contractor shall be solely responsible for all claim expenses and loss payments
within the Deductible or Self-Insured Retentions. If the Contractor is providing the
required Insurance through Self-Insurance, evidence of the financial capacity to
support the Self-Insurance program along with a description of that program,
including, but not limited to, information regarding the use of a third-party
administrator shall be provided upon request.

7. Subcontractors. Prior to the commencement of any work by a subcontractor,
the Contractor shall require such subcontractor to procure policies of Insurance that
comply with the requirements of this section, as applicable, and maintain the same
in force during the term of any work performed by that subcontractor. Required
Insurance limits should be determined commensurate with the work of the
subcontractor. An Additional Insured Endorsement CG 20 38 12 19 (or the
equivalent) evidencing such coverage shall be provided to the Contractor prior to the
commencement of any work by a subcontractor, pursuant to the timelines set forth in
Section A.13 below, as applicable, and to the OTDA upon request. For
subcontractors that are Self-Insured, the subcontractor shall be obligated to defend
and indemnify the above-named Additional Insureds with respect to Commercial
General Liability and Business Automobile Liability, in the same manner that the
subcontractor would have been required to pursuant to this section had the
subcontractor obtained such Insurance policies.

8. Waiver of Subrogation. The Contractor shall cause to be included in its policies
insuring against loss, damage or destruction by fire or other insured casualty a
waiver of the Contractor’s right of Subrogation against The People of the State of
New York, the New York State Office of Temporary and Disability Assistance and
their officers, agents, and employees, or, if such waiver is unobtainable provide one
of the following to the OTDA prior to the commencement of the Contract: (i) an
express agreement that such policy shall not be invalidated if the Contractor waives
or has waived before the casualty, the right of recovery against The People of the
State of New York and the New York State Office of Temporary and Disability
Assistance and their officers, agents, and employees or (ii) any other form of
permission for the release of The People of the State of New York and the New York
State Office of Temporary and Disability Assistance and their officers, agents, and
employees. A Waiver of Subrogation Endorsement shall be provided upon request.
A blanket Waiver of Subrogation Endorsement evidencing such coverage is also
acceptable.

9. Additional Insured. The Contractor shall cause to be included in each of the
liability policies required below, ISO form CG 20 10 11 85 (or a form or forms that
provide equivalent coverage, such as the combination of the CG 20 10 12 19 and
CG 20 37 12 19) and form CA 20 48 10 13 (or a form or forms that provide
equivalent coverage), naming as Additional Insureds: The People of the State of
New York, the New York State Office of Temporary and Disability Assistance and
their officers, agents, and employees. An Additional Insured Endorsement
evidencing such coverage shall be provided to the OTDA prior to the
commencement of the Contract and pursuant to the timelines set forth in Section
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A.13. below. A blanket Additional Insured Endorsement CG 20 38 12 19 (or the
equivalent) evidencing such coverage is also acceptable. For Contractors that are
Self-Insured, the Contractor shall be obligated to defend and Indemnify the above-
named Additional Insureds with respect to Commercial General Liability and
Business Automobile Liability, in the same manner that the Contractor would have
been required to pursuant to this section had the Contractor obtained such
Insurance policies.

10.Excess/Umbrella Liability Policies. Required Insurance coverage limits may be
provided through a combination of primary and Excess Liability and Umbrella
Liability policies. If coverage limits are provided through Excess Liability and
Umbrella Liability policies, then a Schedule of Underlying Insurance listing policy
information for all underlying Insurance policies (Insurer, policy number, policy term,
coverage and limits of Insurance), including proof that the Excess Liability and
Umbrella Liability Insurance follows form, must be provided upon request.

11.Notice of Cancellation or Non-Renewal. Policies shall be written so as to
include the requirements for notice of cancellation or non-renewal in accordance
with the New York State Insurance Law. Within five (5) business days of receipt of
any notice of cancellation or non-renewal of Insurance, the Contractor shall provide
the OTDA with a copy of any such notice received from an Insurer together with
proof of replacement coverage that complies with the requirements of this section.

12.Policy Renewal/Expiration. Upon policy renewal/expiration, evidence of
renewal or replacement of coverage that complies with the insurance requirements
set forth in this solicitation and any Contract resulting from this solicitation shall be
delivered to the OTDA. If, at any time during the term of this contract, and any
extension or holdover thereof, the coverage provisions and limits of the policies
required herein do not meet the provisions and limits set forth in the Contract or
proof thereof is not provided to the OTDA, OTDA shall have the right to avail itself of
all remedies available under the contract, at law or in equity, including requiring the
Contractor immediately cease work under the contract. In such case, the Contractor
shall not resume work under the Contract until authorized to do so by the OTDA.
Any delay, time lost, or additional cost incurred as a result of the Contractor not
having insurance required by the Contract or not providing proof of the same in a
form acceptable to the OTDA, shall not give rise to a delay claim or any other claim
against the OTDA.

13.Deadlines for Providing Insurance Documents after Renewal or Upon
Request. As set forth herein, certain Insurance documents must be provided to the
OTDA after renewal or upon request. This requirement means that the Contractor
shall provide the applicable Insurance document to the OTDA as soon as possible
but in no event later than the following time periods:

e For Certificates of Insurance: five (5) business days from request or renewal,
whichever is later;

e Forinformation on Self-Insurance or Self-Insured Retention programs: fifteen
(15) calendar days from request or renewal, whichever is later;
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e For other requested documentation evidencing coverage: fifteen (15)
calendar days from request or renewal, whichever is later;

e For Additional Insured and waiver of Subrogation endorsements: thirty (30)
calendar days from request or renewal, whichever is later; and

e For notice of cancellation or non-renewal and proof of replacement coverage
that complies with the requirements of this section: five (5) business days
from request or renewal, whichever is later.

Notwithstanding the foregoing, if the Contractor shall have promptly requested the
Insurance documents from its Broker or Insurer and shall have thereafter diligently
taken all steps necessary to obtain such documents from its Insurer and submit
them to the OTDA, the OTDA shall extend the time periods set forth above for a
reasonable period, that shall in no event exceed thirty (30) calendar days from
request or renewal, whichever is later.

B. Specific Coverages and Limits
The types of insurance and minimum policy limits shall be as follows:
1. Workers’ Compensation

For work to be performed in New York State, the Contractor shall provide and
maintain full New York State (NYS listed in item 3a of the policy’s Information
Page) coverage during the life of this Contract for the benefit of such employees
as are required to be covered by the New York State Workers’ Compensation
Law.

If the Contract involves work on or near a shoreline, a U.S. Longshore and
Harbor Workers’ Compensation Act and/or Jones Acts policy as applicable must
be provided. Any waiver of this requirement must be approved by OTDA and will
only be granted in unique or unusual circumstances.

Evidence of Workers’ Compensation and Employers Liability coverage must be
provided on one of the following forms specified by the Chairman of the New
York State Workers’ Compensation Board:

a. Form C-105.2 — Certificate of Workers’ Compensation Insurance issued
by private insurance carriers, or Form U-26.3 issued by the State
Insurance Fund; or

b. Form SI-12 — Certificate of Workers’ Compensation Self-Insurance;
or Form GSI-105.2 Certificate of Participation in Workers’ Compensation
Group Self-insurance; or

c. CE-200 - Certificate of Attestation of Exemption from NYS Workers’
Compensation and/or Disability Benefits Coverage.

All forms are valid for one year from the date the form is signed/ stamped, or until
policy expiration, whichever is earlier.

2. Disability Benefits
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For work to be performed in New York State, the Contractor shall provide and
maintain coverage during the life of this Contract for the benefit of such
employees as are required to be covered by the New York State Disability
Benefits Law. Any waiver of this requirement must be approved by OTDA and
will only be granted in unique or unusual circumstances.

Evidence of Disability Benefits coverage must be provided on one of the
following forms specified by the Chairman of the Workers’ Compensation Board:

a. Form DB-120.1 - Certificate of Disability Benefits Insurance; or

b. Form DB-120.2 — Certificate of Participation in Disability Benefits Group
Self Insurance; or

c. Form DB-155 - Certificate of Disability Benefits Self-Insurance; or

d. CE-200 - Certificate of Attestation of Exemption from New York State
Workers’ Compensation and/or Disability Benefits Coverage.

All forms are valid for one year from the date the form is signed/ stamped, or until
policy expiration, whichever is earlier.

3. Commercial General Liability

Commercial General Liability Insurance, (CGL) covering the liability of the
Contractor for bodily injury, property damage, and personal/advertising injury
arising from all work and operations under this contract, using the current edition
of ISO occurrence form CG 00 01, or a substitute form providing equivalent
coverage. The limits under such policy shall not be less than the following:

Each Occurrence limit -$2,000,000

General Aggregate — $4,000,000
Products/Completed Operations — $4,000,000
Personal Advertising Injury — $1,000,000
Damage to Rented Premises — $50,000
Medical Expense — $5,000

Coverage shall include, but not be limited to, the following:

Bodily injury;

premises liability;

independent contractors/subcontractors;

blanket contractual liability, including tort liability of another

assumed in a contract;

e defense and/or indemnification obligations, including obligations
assumed under this contract;

e cross liability for additional insureds; and

e products/completed operations for a term of no less than 3 years,

commencing upon acceptance of the work, as required by the

contract.

The following ISO forms must be endorsed to the policy if applicable:
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a. CG 2010 11 85, or an equivalent — Additional Insured - Owner,
Lessees or Contractors (Form B).

b. CG 2503 11 85 or an equivalent — Designated Construction
Project(s) general aggregate limit (only required for construction
contracts).

Limits may be provided through a combination of primary and umbrella/excess
liability policies. The CGL aggregate shall be endorsed to apply on a per project
basis for construction contracts.

Policies shall name the Office of Temporary and Disability Assistance as
Additional Insured, and such coverage shall be extended to afford Additional
Insured status to those entities during the Products/Completed Operations term.
This coverage is applicable for contracts involving the erection, demolition,
repairing, altering, painting, cleaning or pointing of a building or structure.

The CGL policy, and any umbrella/excess policies used to meet the “Each
Occurrence” limits specified above, must be endorsed to be primary with respect
to the coverage afforded the Additional Insureds, and such policy(ies) shall be
primary to, and non-contributing with, any other insurance maintained by OTDA.
Any other insurance maintained by OTDA shall be excess of and shall not
contribute with the Contractor’s or Subcontractor’s insurance, regardless of the
“Other Insurance” clause contained in either party’s policy(ies) of insurance, if
applicable.

When the work involves construction or demolition within 50 feet of rail stations,
yards, tracks, or other railroad property, the exclusion for work done within 50
feet of railroad property (the “Railroad” exclusion) must be deleted. Also see
requirements for Railroad Protective Liability insurance.

4. Commercial Automobile Liability

Such insurance shall cover liability arising out of automobiles used in connection
with performance under the Contract, including owned, leased, hired and non-
owned automobiles bearing or, under the circumstances under which they are
being used, required by the Motor Vehicles Laws of the State of New York to
bear, license plates.

Such policy shall have a combined single limit for Bodily Injury and Property
Damage of at least one million dollars ($1,000,000) and shall name OTDA as
additional insured. The limits may be provided through a combination of primary
and umbrella/excess liability policies. If the Contract involves the removal of
hazardous waste or otherwise transporting hazardous materials,pollution liability
coverage for covered autos shall be provided by form CA 99 48 03 06 or CA 00
12 03 06 and the Motor Carrier Act Endorsement (MCS-90) shall be attached.

In the event that the Contractor does not own, lease or hire any automobiles
used in connection with performance under the Contract, the Contractor does not
need to obtain Business Automobile Liability Insurance, but must attest to the
fact that the Contractor does not own, lease or hire any automobiles used in
connection with performance under the Contract. If, however, during the term of
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the Contract, the Contractor acquires, leases or hires any automobiles that will
be used in connection with performance under the Contract, the Contractor must
obtain Business Automobile Liability Insurance that meets all of the requirements
of this section and provide proof of such coverage to OTDA in accordance with
these insurance requirements.

5. Professional Liability
The Contractor and any subcontractor retained by the Contractor to work on the
Contract shall procure and maintain during and for a period of three (3) years
after completion of this contract, Professional Liability Insurance in the amount of
five million dollars ($5,000,000) each claim issued to and covering damage for
liability imposed on the Contractor by this Contract or law arising out of any
negligent act, error, or omission in the rending of or failure to render professional
services required by this contract. The professional liability insurance may be
issued on a claims-made policy form, in which case the Contractor shall
purchase, at its sole expense, extended Discovery Clause coverage of up to
three (3) years after work is completed if coverage is cancelled or not renewed.

If applicable, the Contractor shall provide coverage for its negligent act, error or
omission in rendering or failing to render professional services required by this
Contract arising out of specifications, installation, modification, abatement,
replacement or approval of products, materials or processes containing
pollutants, and the failure to advise of or detect the existence or the proportions
of pollutants.

6. Technology Errors and Omissions Liability Insurance.
The Contractor shall maintain, during the term of the contract, Technology Errors
and Omissions Liability Insurance providing coverage for damages arising from
computer related services, including, but not limited to, one or any combination of
the following: (A) consulting, (B) data processing, (C) programming, (D) system
integration, (E) hardware development, (F) software development, (G)
installation, (H) distribution or maintenance, (l) systems analysis or design, (J)
training, (K) staffing or other support services, (L) cloud computing services, and
(M) any electronic equipment, computer software developed, manufactured,
distributed, licensed, marketed or sold. Technology Errors and Omissions
Liability Insurance will be maintained with a limit of not less than five million
dollars ($5,000,000) for each occurrence or claim arising out of and attributable
to the Contractor’s work.

This policy must include coverage for third-party fidelity, including cyber theft. If
the policy is written on a Claims-Made basis, the Contractor must provide to the
Agency proof that the policy provides the option to purchase Extended Reporting
Period (“tail coverage”) providing coverage for no less than one (1) year after
work is completed in the event that coverage is canceled or not renewed. This
requirement applies to both primary and excess liability policies, as applicable.

7. Data Breach/Cyber Liability.
The Contractor shall maintain during the term of this Contract and as otherwise
required herein, Data Breach and Privacy/Cyber Liability Insurance, including

Appendix | 8 August 2024



coverage for failure to protect Confidential Information and failure of the security
of the Contractor's computer systems or the State’s systems due to the actions of
the Contractor which results in unauthorized access to State Data. Cyber Liability
Insurance will be maintained with a limit of not less than five million dollars
($5,000,000) in the aggregate. The Cyber Liability policy must include, at a
minimum, coverage for the following (or their functional equivalent):

Security and privacy liability

Privacy regulatory defense and penalties
Privacy notification costs;

Regulatory defense and penalties;

Website media liability; and

Cybertheft of agency property and data

Media liability

Event management costs (Including forensics)
Notification and monitoring expenses

Extortion, including the payment of ransom demands
Business and network interruption and recovery
Data Restoration

Failure to protect confidential information, including personally identifiable
nonpublic information

Dishonest, fraudulent, malicious, or criminal use of a computer system by
a person, whether identified or not, and whether acting alone or in
collusion with other persons

Liability arising from the introduction of a computer virus into, or otherwise
causing damage to, the State’s or a third person’s computer, computer
system, network, or similar computer related property and the data,
software, and programs thereon

Liability arising from theft, dissemination, and/or use of confidential
information stored or transmitted in electronic form, including but not
limited to money and securities

Network security liability arising from the unauthorized access to, use of,
or tampering with computer systems, including hacker attacks or inability
of an authorized third party to gain access to your services, including
denial of service, unless caused by a mechanical or electrical failure

Professional Liability

If the policy is written on a claims made basis, Contractor must submit to the
State an Endorsement providing proof that the policy provides the option to
purchase an Extended Reporting Period ("tail coverage") providing coverage for
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no less than one (1) year after work is completed in the event that coverage is
cancelled or not renewed. This requirement applies to both primary and excess
liability policies, as applicable.

8. Crime

CRIME INSURANCE, on “loss sustained form” in an amount not less than fifty
thousand dollars ($50,000) including coverage for:

Employee Theft;

Forgery or Alteration;

Inside the Premises - Theft of Money and Securities;

Inside the Premises - Robbery or Safe Burglary of Other Property;
Outside the Premises;

Computer Fraud; and

Money Orders and Counterfeit Paper Currency.

Policy must allow for reporting of circumstances or incidents that might give rise
to future claims. The policy must include an extended reporting period of no less
than three years with respect to events which occurred but were not reported
during the term of the policy. It is important to remember for this line of coverage
that no two policies are identical and terminology can be confusing. Due to this
fact and the potential risks including security, privacy, media/content, regulatory
actions; consultation with your respective Insurance Analyst and Legal counsel is
recommended.

OTDA, including its affiliates and subsidiaries, must be included as “Loss
Payees” as respects this specific amount as their interests may appear. Any
warranties required by the insurer must be disclosed and complied with. Said
insurance shall extend coverage to include the principals.

9. Umbrella and Excess Liability

When the limits of the CGL, Auto, and/or Employers’ Liability policies procured
are insufficient to meet the limits specified, the Contractor shall procure and
maintain Commercial Umbrella and/or Excess Liability policies with limits in
excess of the primary; provided, however, that the total amount of insurance
coverage is at least equal to the requirements set forth above. Such policies shall
follow the same form as the primary. Any insurance maintained by the OTDA or
any additional insured shall be considered in excess of and shall not contribute
with any other insurance procured and maintained by the Contractor including
primary, umbrella and excess liability regardless of the other insurance clause
contained in either parties policy.
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Appendix O
Service Levels and Performance Standards

Performance Standards

The Contractor’s Services must meet the performance requirements, specifications, and
standards set forth in the Agreement. In addition, section 4 below sets forth certain
Performance Standards which have associated “liquidated damages” that OTDA may
impose for failure to meet a Performance Standard. As used herein, any such
“‘liquidated damages” shall be deducted against a monthly invoice, be subject to
applicable caps as set forth herein, and shall only be applied for Services rendered
during the Term of this Agreement.

Section 1. Reporting of Performance Standards

The Contractor shall submit with each monthly invoice a compliance report (the
“Compliance Report”) identifying each Performance Standard set forth in Section 4 and
associated service level achieved or not, during the period covered by each invoice.

Each Compliance Report must provide in detail the actual measure of performance for
each specific Performance Standard in Section 4.

The Compliance Report must include a computation of the amount of the liquidated
damages if the Contractor failed to meet a Performance Standard in Section 4.

In the event a monthly invoice fails to include a Compliance Report for the given month,
then OTDA may deem the invoice to be incomplete, resulting in non-payment, without
interest accrual, until a satisfactory Compliance Report is submitted to OTDA.

Section 2. Liquidated Damages and Corrective Action Plan

If the Contractor fails to achieve a Performance Standard set forth in Section 4, as
measured by either Contractor's Compliance Report or the result of OTDA’s monitoring,
then OTDA in its sole discretion may:

A. require the Contractor to develop and implement a Corrective Action Plan (CAP)
addressing such failure(s). The CAP must be delivered to the OTDA Project
Manager within five (5) business days of receipt of a written request by OTDA
thereof. If the Contractor fails to deliver the CAP within five (5) business days of
the request, OTDA may instead assess the appropriate liquidated damages as
specified in Section 4 below, or

B. Assess liquidated damages as described in Section 4.

If a performance failure has been determined to occur based either on Contractor’'s
Compliance Report or as a result of OTDA’s monitoring, and OTDA has required the
Contractor to submit a CAP under Section 2.A. above (as opposed to OTDA assessing
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liquidated damages under Section 2.B. above), and such failure as set forth in the CAP
remains uncured for 10 business days, then the applicable liquidated damages credit
shall be assessed by OTDA.

In the event the Contractor fails to satisfactorily perform a contractual service not
included in Section 4, then OTDA may withhold a commercially reasonable amount of
funds until OTDA determines that such failure has been adequately cured by the
Contractor. Such withholding of funds may only occur after OTDA notifies the
Contractor in writing of such a failure and the Contractor fails to materially cure such
failure within 10 Business Days of receipt of notification of such failure. In the event
OTDA determines that such failure is not materially cured within such 10-Business Day
period, then OTDA may withhold a commercially reasonable amount of funds until the
failure is so cured. The amount of money withheld by OTDA shall represent the
reasonable value of such failure. OTDA shall pay the Contractor any withheld funds
when it deems that the associated failure has been materially cured.

Section 3. Calculation of Liquidated Damages

OTDA may apply the liquidated damages below as a deduction from the Contractor’s
monthly invoice as described herein for failure to meet a Performance Standard in
Section 4. These liquidated damages may be deducted from payments due or to
become due to Contractor. When a benchmark is measured monthly and a period
begins after the first day of a month or ends before the last day of a month, then such
period shall be measured and adjusted to reflect the number of days during the month
in which the Performance Standard applies, and the pro-rata liquidated damage/credit
(if any), based upon the number of days during such abbreviated monthly period shall

apply.
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Section 4. Performance Standards and Associated Liquidated Damages

returned (Hits) during the
reporting period must be
submitted within 30 days after
the prior calendar month ends.

Late 46-60 days
$1,500 per day

# Performance Standard Benchmark/ Liquidated Damages / Calculations
Threshold
Measurement
and Frequency
1 Usage Reports: Late 31-45 e # of days between 31-45 days x $1000
An accurate report detailing days, $1,000 o Usage report submitted on day 36 = 6 days x
individual income verifications per d’ay ’ $1,000 = $6,000 in liquidated damages.

e (# of days between 46-60 days x $1000) + $15,000 (full
amount of 31-45 days late)
o Usage report submitted on day 49 = (4 days x

U ot ) ;ate 6;57500 $1500) = $6,000 + $15,000 = $21,000.

sage reports not deeme ays, $2,

complete by OTDA, as set forth per day e (# of days between 61-75 days x $2000) + $37,500 (full
above and in Appendix W, Late 76 d amount of 31-60 days Iate_) )
section 11, must be fully cured ate ays o Usage rfport submitted on da_y 71 =(11 days x
and resubmitted by the g;ngg(r)e, o $2000) = $22,000 + $37,500 = $59,500.
Contractor to OTDA within five da;, P e (# of days late above 75 days x $2500) + $67,500 (full
(5) days of recglpt of notification ' amount of 31-75 days late)
of non-completion. o Usage report submitted on day 93 = (18 days x

$2500) = $45,000 + $67,500 = $112,500.
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Performance Standard

Benchmark/
Threshold
Measurement
and Frequency

Liquidated Damages / Calculations

eBatch:

Batch output files submitted to
the Contractor must be returned
to OTDA with available results

(Hits) based on the following

guidelines:

1. within twenty-four (24) hours
after OTDA, or an Authorized
User, submits a batch file
containing up to and
including three-hundred
thousand (300,000) records.

2. within forty-eight (48) hours
after OTDA, an Authorized
User, submits a batch file
containing in excess of three
hundred thousand (300,000)
records.

(The above requirements do not
include weekends, New York
state holidays, or federal
holidays.)

For each day past
the 24-hour or 48-
hour period specified
(respectively), $1,000
per day.

# of days late x $1,000

o For a batch of 300,000 records submitted or
below, that is returned 5 days from submission:
= 4 days late x $1,000 = $4,000.

o For a batch above 300,000 records submitted,
that is returned 5 days from submission:
» 3 days late x $1,000 = $3,000.
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The Web Portal shall be
operational, available, and
accessible having an overall
system availability of at least
99.6% each calendar month.

availability during
each calendar month
(or prorated if
applicable) during the
Agreement

The above
percentage does not
include scheduled
downtimes, OTDA
initiated changes or
approved exceptions,
or force majeure
events.

# Performance Standard Benchmark/ Liquidated Damages / Calculations
Threshold
Measurement
and Frequency
3 System Availability: 99.6% average $10,000 for 99.1% up to 99.6%

$25,000 for 98.1% up to 99.0%
$50,000 for 97.0% up to 98.0%
$100,000 for less than 97%
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Cover Document

State of New York

Office of Temporary and Disability Assistance
Contract Number CXXXXXX

Employment and Income Verification Services

This Agreement (hereinafter "Agreement” or “Contract”) is made by and between
the New York State Office of Temporary and Disability Assistance (hereinafter “OTDA”),
and Enter Contractor's Name here (hereinafter “Contractor”) whose offices is located at
Enter Contractor’s address here is effective as of the date of approval by the New York
State Office of the State Comptroller after execution by all parties.

WITNESSETH

WHEREAS, OTDA issued a Request for Proposal (RFP), for the purposes of entering
into an Agreement for the Employment and Income Verification Services; and

WHEREAS, the Contractor reviewed and analyzed the OTDA’s needs for said project,
and submitted a Proposal; and

WHEREAS, the Contractor is engaged in the business of providing services, with the
skills necessary to fulfill the needs pursuant to the terms of this Agreement; and

WHEREAS, the OTDA selected the Contractor as the successful respondent to the
required Services, and desires to engage the Contractor to fulfill the OTDA’s needs
under the terms and conditions hereinafter set forth; and

WHEREAS, the Contractor is ready, willing and able to provide such Services.

NOW, THEREFORE, in consideration of the terms set forth and the mutual covenants
and obligations of the parties, the parties do hereby agree as follows:
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Article 1: Agreement Duration and Amendment

This Agreement shall commence upon Enter Date Here or the date of final required
approval by the Office of the State Comptroller (OSC), whichever is earlier, and shall
continue for a five-year term, subject to the termination provisions of Appendix B,
Section 35.

OTDA shall have the right to re-negotiate the terms and conditions of the Agreement in
the event applicable New York State or Federal statutes, policy, rules, regulations
and/or guidelines are altered from those existing at the time of the execution of this
Agreement, in order to be in continuous compliance therewith. It shall be understood
that, in the event OTDA and the Contractor are unable to mutually agree to a set of
terms and conditions through re-negotiation, the terms and conditions required to
continue the Agreement in compliance with revised State or Federal statutes, policy,
rules, regulations and/or guidelines shall be decided by the Commissioner of OTDA or
his/her duly authorized representative(s) or designee(s).

Unless otherwise provided, this Agreement is subject to amendment only upon mutual
consent of the parties, reduced to writing and approved by OSC.

Article 2: Merger of Documents/Conflicts of Clauses

This Agreement shall be deemed inclusive of the following documents. Only documents
expressly mentioned below shall be deemed part of this Agreement.

Conflicts between these documents shall be resolved in the following order of
precedence:

A. Appendix A — Standard Clauses for New York State Contracts

B. Amendments to this Contract (if any)

C. Cover Document — This Document

D. Appendix B-1 — OTDA Security and Confidentiality Terms; Appendix B —
OTDA Terms and Conditions
Appendix C — Offeror’s Certified Statements, as completed by the Contractor
Appendix P as completed by the Contractor and approved by OTDA

. The solicitation, including all solicitation amendments, the Questions and
Answers, all Appendices, Attachments and Exhibits

H. Contractor’s Proposal, including all Appendices, Attachments and Exhibits as

completed by the Contractor

GO mm

Article 3: Compensation

OTDA shall compensate the Contractor pursuant to this Agreement in accordance with
the Financial Proposal as set forth in the Contractor’s Proposal, (Appendix P).

The prices set forth in this Agreement shall remain the same for the duration of the
Agreement.
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Article 4: Payment and Invoices

The State has no obligation to make payment until all required approvals, including the
approval of the AG and OSC, if required, have been obtained and the contract is fully
executed.

Vendor Maintenance and the Statewide Financial System:

The contractor must maintain up to date vendor files as required by the New York State
Office of the Comptroller (OSC), including the requirement to file a Substitute Form W-9.
Vendors that are not currently registered with a New York Statewide Financial System
(SFS) Vendor File will need to complete an AC3237-S New York State Substitute Form
W-9 and return it to OTDA'’s Bureau of Contract Management to initiate the creation of a
New York State Vendor File.

The SFS Self-Service Portal online application is the preferred method to perform
updates to a vendor's New York State vendor account information on the Vendor File. If
you have not already signed up for this convenient and helpful tool, information on doing
so is also available on the State Comptroller's website at:
www.osc.state.ny.us/vendor_management. Any changes to your business name,
structure, taxpayer ID or any other change that may require a new vendor file should be
reported to OTDA promptly. Technical questions regarding your SFS Vendor Profile
can be directed to: HelpDesk@sfs.ny.gov.

Invoicing:

The Contractor shall submit only ONE complete and accurate monthly invoice (with
ONE unique invoice number) for all services/cumulative periods of services rendered
during that month; along with a completed Claim for Payment Form (AC 3253-S).
Invoices must be sent to OTDA’s designated payment office, the New York State
Business Services Center (BSC) in order to receive payment. Payments to the
Contractor shall be based on the prices and/or rates set forth in APPENDIX P attached
hereto and should be invoiced at the proper rate.

Invoices/Claims for Payment not received by OTDA within 183 days of the good or
service being provided may not be paid. Any dispute or unresolved payment issue must
be brought to the attention of OTDA in writing within one calendar year of the date of
service to receive consideration by OTDA.

If travel expenses are an approved expenditure under the Contract, travel expenses
shall be reimbursed at the lesser of the rates set forth in the written standard travel
policy of the Contractor, the OSC guidelines, or United States General Services
Administration rates. No out-of-state travel costs shall be permitted unless specifically
detailed and pre-approved by OTDA. Monthly invoicing shall be submitted in arrears by
the Contractor.

Invoices must contain:

e The Contractor’s legal business name,
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e remit-to address,

e NYS Vendor ID#,

¢ Invoice Date (the date the invoice was created),

e A Unique Invoice Number,

e Contractor Contact Information,

e The Agency you are Billing (OTDA)

e Unit ID# TDAO1,

e The NYS Contract ID Number for this Agreement (####HHHE),

e The period of service for which the claim is made or reference to deliverable
completed,

e A description of each invoiced item or service,

The date(s) of service,

(@)

the rate(s) charged as per Appendix P,

(@)

o the unit of measure, and
o the quantity of the item or service
e The cumulative invoice total being requested
Prompt Payments:

By State Agencies The required payment date by the State shall be 30 calendar days,
excluding legal holidays, from the receipt of a proper invoice, as determined in
accordance with State Finance Law Section 179-f(2) and 2 NYCRR Part 18. The
payment of interest on certain payments due and owed may be made in accordance
with State Finance Law Sections 179-d et seq. and the implementing regulations (2
NYCRR § 18.1 et seq.).

By Contractor Should the Contractor be liable for any payments to the State
hereunder, interest, late payment charges and collection fee charges will be determined
and assessed pursuant to Section 18 of the State Finance Law.

If prompt payment discounts are applicable, the terms of the discounts MUST be
included on all invoices as well as the amounts due if OTDA meets the terms, and the
date for which the prompt payment discount(s) expires.

Invoices that do not comply with the above guidelines may be rejected and returned to
the vendor for corrections.

The contractor shall send the Invoice and Claim for Payment Form to the BSC
using the following guidelines:

e Send only one invoice per email to AccountsPayable@ogs.ny.gov. The subject
field should include: agency name and invoice number.
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e Invoices must be in a non-editable format (preferably a PDF).

e Excel and Word files should be converted to PDF to ensure data
presentation/integrity.

« Do not send zip files, encrypted, or password protected emails.

« Invoices should not include confidential information, such as social security
numbers, patient names, and medical diagnosis.

o Preferably emails are under 20 mb and less than 100 pages.
e Invoices should not include gif files or pictures.
e« DO NOT send Backup documentation to the BSC.

The contractor shall also concurrently supply the OTDA with a copy of the
compete Invoice package, which was sent to the BSC, and all contractually
required supporting documentation to the contact listed below:

A. Preferred Method: Email to OTDA at Rebecca.Frederick@otda.ny.gov
with a subject field as follows for invoices:

Subject: Unit ID: TDAO1 Contract #CXXXXXX
B. Alternate Method: Mail to OTDA at the following U.S. postal address:

NYS Office of Temporary and Disability Assistance
Attn: Rebecca Frederick

Office of Temporary and Disability Assistance
Audit & Quality Improvement

40 North Pearl Street

Albany, New York 12243

The Contractor shall submit backup documentation to support its claims for payment
pursuant to this Contract. All supporting documentation must be complete and provided
in a manner satisfactory and acceptable to OTDA. Additional supporting documentation
may be requested by OTDA to support the invoice, as deemed necessary.

Additionally, the OTDA may at its discretion, withhold any payment due under this
Agreement until such time as the Contractor has submitted to OTDA all Deliverables,
including reports, which are due prior to invoice including those in accordance with the
requirements of Appendix Z. These include when applicable, but are not limited to:

e Receipts

« timecards

o Reports (Usage and other)

o Consultant Disclosure Form B

« MWBE Contractors Compliance Reports
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Any outstanding MWBE and SDVOB Contractor’s Compliance Reports, if
applicable, will be due when submitting the invoice for the final month of services
rendered under the contract.

Form B must be received by the OTDA by the defined due date of April 30th. For
contracts that end prior to March 31 of any calendar year, the Form B will be due when
submitting the invoice for the final month of services rendered under the contract.

The State shall not be liable for the payment of any taxes under this Agreement,
however, designated, levied, or imposed. No person, firm, or corporation is exempt from
paying the State truck mileage, unemployment insurances taxes and other Federal,
State, and local taxes to which the Contractor is subject.

The State represents that the Contractor is not liable for the payment of any transfer
taxes including, but not limited to, sales taxes upon goods or services purchased for or
provided for the State. For purposes of tax-free transactions under the Internal Revenue
Code, the New York State Registration Number is 14740026K.

The State may, in its discretion, automatically generate a voucher in accordance with
the contract. The State reserves the right to require the Contractor to submit billing
invoices electronically.

Electronic Payments:

Payment for invoices submitted by the Contractor shall be rendered electronically in
accordance with OSC's procedures and practices governing electronic payment unless
payment by paper check is expressly authorized by the head of the State Agency, in his
or her sole discretion after the Contractor establishes extenuating circumstances
requiring payment by paper check. OSC’s ePayments enrollment can be initiated and/or
updated in the contractor's SFS Vendor Self-Service Portal.

Non-Compliance:

In the event that the Contractor submits an inaccurate or incomplete invoice, OTDA may
refuse to pay the invoice and may return it to the Contractor with a written explanation
for the decision to refuse payment. The Contractor must submit a corrected invoice
within 30 days. OTDA reserves the right to deem the Contractor non-compliant and to
terminate the contract if, after having been provided notice and an opportunity to cure,
the Contractor fails to submit accurate and complete invoices on more than 3 occasions
during the term of the contract.

Timeliness of Payments:

Timeliness of payment and any interest to be paid to Contractor for late payment shall
be governed by Article 11-A of the State Finance Law to the extent required by law.

Lack of submission of any contractually required supporting documentation or
inaccurate or incomplete invoices, may “stop the clock” on the invoice until proper
documentation is submitted or issues are resolved.
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Contractor Inquiry on Paid Invoices through SFS:

The Contractor may view payments and view other pertinent information in the SFS
Vendor Portal. Advantages of using the SFS website include but are not limited to:

24/7 online access,

Ability to create detailed reports in a few easy steps,
Track and receive payments,

Check Status of Purchase Orders,

Maintain vendor information,

See when your invoice will be paid,

Review details about a payment you received

The contractor’s designated user can access the SFS Vendor Portal at:
https://esupplier.sfs.ny.gov. Technical assistance can be obtained by contacting:

HelpDesk@sfs.ny.gov.

For additional payment questions on previously submitted invoices or past due invoices,
you may also contact the BSC at APinquiries@0gs.ny.gov.

Article 5: Minority- and Woman-Owned Business Enterprise (MWBE)
Reporting Requirements

The Contractor shall comply with New York State Executive Law Article 15-A, Appendix
Z, and OTDA’s New York State Contract System compliance and reporting
requirements as set forth below:

A. OTDA has developed compliance requirements to ensure that (i) all Contractors

as defined under Executive Law § 310 (3) (to include those who submit
bids/proposals in an effort to be selected for Contract award as well as those
successful Offerors/ proposers with whom OTDA enters into State Contracts, as
defined in Executive Law § 310 (13) [hereinafter “Contractors”], as well as
proposed or actual "Subcontractors”, as defined in Executive Law § 310 (14)
shall comply with requirements to ensure Equal Employment Opportunities for
Minority Group Members and Women, and, (ii) the meaningful participation of
certified Minority or Women-owned Business Enterprises (MWBEs) in the OTDA
procurement process. Contractors participating in and/or selected for
procurement opportunities with OTDA shall fulfill their obligations to comply with
applicable Federal, State and Local requirements concerning Equal Employment
Opportunity and opportunities for Minority and Women Business Enterprises,
including but not limited to the Statute and its implementing regulations as
promulgated by the New York State Division of Minority and Women's Business
Development (DMWBD) and set forth at 5 NYCRR Parts 140-145. Please refer to
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Appendix Z, attached and incorporated by reference herein, for the specific
EEO/MWBE requirements.

B. To streamline MWBE compliance tracking, vendors may now report payments
and track goals using an electronic monitoring and compliance system. The New
York State Contract System will allow vendors to electronically update their
contact information, provide Subcontractor payment data for Contract audits and
provide revenue and payment data for concession audits. The system will also
allow Subcontractors to enter the system to verify receipt of Contractor
payments. Data is to be submitted without change to the Contractor's MWBE
Utilization Plan nor the MWBE participation goals as specified in the solicitation
or Contract, unless otherwise authorized by OTDA. The electronic monitoring
and reporting system can be viewed at https://ny.newnyContracts.com. The
Vendor Guide and Vendor Training Manual are available on the OTDA’s internet
site at http://otda.ny.gov/Contracts/mwbe/forms.asp.

C. Please refer to Appendix Z for the specific EEO/MWBE requirements and
associated forms required by this procurement. These forms are to be submitted
without change to the MWBE participation goals as specified in the solicitation or
Contract, unless otherwise authorized by OTDA. The forms that are identified in
Appendix Z are also available on OTDA’s Internet site at
http://otda.ny.gov/Contracts/mwbe/forms.asp.

For purposes of this Contract, OTDA hereby establishes an overall goal of 0% for
MWBE participation, 0% for New York State certified Minority Business Enterprise
("MBE?”) participation and 0% for New York State certified Women Business Enterprise
("WBE?”) participation (based on the current availability of qualified MBEs and WBEs). A
Contractor (“Contractor”) on the subject Contract (“Contract”) must document its good
faith efforts to provide meaningful participation by MWBEs as Subcontractors or
suppliers in the performance of the Contract and the Contractor agrees that OTDA may
withhold payment pending receipt of the required M/WBE documentation. The New
York State MWBE Directory can be viewed at: https://ny.newnyContracts.com. For
guidance on how OTDA will determine a Contractor’s “good faith efforts,” refer to 5
NYCRR §142.8.

Article 6: Participation Opportunities for New York State Certified
Service-Disabled Veteran-Owned Businesses

Article 3 of the New York State Veterans’ Services Law provides for more meaningful
participation in public procurement by certified Service-Disabled Veteran-Owned
Businesses (“SDVOB?”), thereby further integrating such businesses into New York
State’s economy. OTDA recognizes the need to promote the employment of service-
disabled veterans and to ensure that certified service-disabled veteran-owned
businesses have opportunities for maximum feasible participation in the performance of
OTDA.

Appendix T 10 CXXXXXX
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A. Contractor agrees, to the maximum extent practical and consistent with legal
requirements of the State Finance Law, the Veterans’ Services Law and any
implementing regulations, to use NYS certified Service-Disabled Veteran-Owned
Business Enterprises (SDVOBS) in purchasing and utilizing commaodities,
services and technology that are of equal quality and functionality to those that
may be obtained from non-SDVOBs.

B. Contractor acknowledges being subject to the provisions of Article 3 of the
Veterans’ Services Law and the applicable regulations (9 NYCRR Part 252), and
that the directory of NYS certified SDVOBs is located at:
https://online.ogs.ny.gov/SDVOB/search.

C. Contractor acknowledges that the SDVOB utilization goal for this Agreement is
0%.

D. Contractor further acknowledges that this requirement is separate and distinct
from the similar requirement elsewhere in this Agreement to utilize small, minority
and women- owned businesses (M/WBEs), consistent with current State law
(Executive Law, Article 15-A).

E. Contractor agrees to report on actual participation by each SDVOB during the
term of the contract to OTDA on a quarterly basis according to policies and
procedures set by OTDA in Appendix Y of this contract.

F. Contractor agrees that, following contract execution, if OTDA determines that the
contractor may not have acted in good faith, has failed, is failing, or is refusing to
comply with the participation or utilization contractual goals for SDVOB
participation, OTDA may, after giving the contractor an opportunity to be heard,
make a determination that Contractor has failed to meet the contract goals and
may be in breach of contract.

Upon determination that the Contractor is in breach of contract, as set forth in
this Article, OTDA may require the submission of a corrective action plan for
meeting the contractual goals, and may also assess actual damages as
authorized by regulation [ONYCRR Section 252.2 (s)] based on the actual cost
incurred by the State agency, related to the State agency's expenses for
personnel, supplies and overhead related to establishing, monitoring, and
reviewing certified service-disabled veteran-owned business enterprise
programmatic goals.

Information about SDVOB certification and set asides for SDVOB participation in
public procurement can be found at: https://ogs.ny.gov/veterans, which provides
certification information and guidance for State agencies in making
determinations and administering set asides for procurements from SDVOBs.
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Article 7: Notices

Any notice or other communication given pursuant to this Agreement shall be in writing
and shall be effective either when delivered personally to the party for whom intended,
or five days following the deposit of same into the United States Postal Service mail
(certified mail, return receipt requested, or first class postage prepaid), upon read
receipt if sent via email, or upon actual receipt by the intended party if the same is sent
by overnight mail service, addressed to such party at the address set forth in this
Agreement. Either party may designate a different address by notice to the other given
in accordance herewith.

Notices to OTDA shall be addressed as follows, unless directed otherwise:
OTDA:

NYS Office of Temporary and Disability Assistance
Attn: Rebecca Frederick

Audit & Quality Improvement

40 North Pearl Street

Albany, New York 12234

Telephone Number: (518) 408-0006

E-Mail Address: Rebecca.Frederick@otda.ny.gov

Should either party change their contact information, they must send notification of such
change to the other party within 15 business days of such change.

Unless otherwise noted, all communications with the Contractor shall be to the person
designated in the solicitation document Appendix C section 4.B Bidder Contact
Information.

Article 8: Services

OTDA hereby retains the Contractor to perform the Services, and the Contractor agrees
to strictly adhere to the requirements of the Appendix W (Scope of Work), which shall
include all deliverables, work and/or work products.

The Contractor accepts sole and complete responsibility for the timely accomplishment
of all activities required under this Agreement and to provide the Services and
commodities as specified in accordance with the Appendices W and P.

The OTDA Contract Manager and those individuals designated by him/her in writing
shall have the prerogative to make announced or unannounced on-site visits to the
Contractor’s facilities.

The Contractor agrees to strict adherence to the requirements outlined in Appendix W
(Scope of Work).

Upon expiration of this Agreement, the Contractor agrees to cooperate in assisting
OTDA with transition of the Services to any new Contractor selected for subsequent
contract periods.
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Article 9: OTDA EIVS Obligations

OTDA shall inform each Authorized User of its obligations under this Agreement with
respect to the ordering and use of the Service. The Contractor agrees and
acknowledges that OTDA shall be the sole signatory to the Agreement.

Agency represents that i) Authorized Users are authorized and entitled to receive the
Services and the Data, under Agency’s oversight, consistent with applicable law; ii). it
will ensure that such Authorized Users only use the Service and the Data subject to the
terms and conditions of this Contract; iii). it has undertaken reasonable and necessary
measures to credential each Authorized User; and iv.) it shall employ diligent oversight
to ensure that each Authorized User maintains adequate safeguards to ensure the
security, confidentiality and protection of the Data required by this Agreement.

In order to ensure compliance with this Agreement, the Contractor may conduct
reasonable reviews of Agency activities herein. Agency shall provide relevant
documentation within a reasonable time to the Contractor as reasonably requested for
purposes of such review. Agency shall cooperate fully with any and all reasonable
investigations by the Contractor of credible allegations of misuse of the Services by an
Authorized User.

Article 10: Record Retention and Destruction

The Contractor, during the course of this Agreement and for a period of six (6) years
plus the balance of the calendar year after contract expiration or termination, or final
payment hereunder, whichever occurs later, agrees to maintain and make available for
audit by duly authorized representatives of OTDA, the individual states, and the United
States Government all records created, maintained or stored pursuant to the
Agreement. Retention and access to records must be in full compliance with all
applicable federal laws, rules and regulations, and policies arising hereunder or relating
hereto.

Additionally, all records involving matters in litigation or audit must be kept for a period
of not less than fifteen years following the termination of the litigation or audit. Electronic
copies of any documents related to this Agreement may be substituted for the originals
with the prior written approval of OTDA, provided that the copy procedures are accepted
by OTDA as reliable and are supported by an adequate retrieval system.

At the end of the retention period required in this Contract, the Contractor shall destroy
all hardcopies of documents by shredding or incinerating. Copies of computer backups
shall be destroyed by incineration or other proven method to destroy such media after
they have been retained until the end of the retention period required in this Contract.
The Contractor shall deliver to the OTDA Project Manager a certified statement, signed
by the individual(s) responsible for performing the destruction; statement must include
date/time, method of destruction and disposal site.
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The Contractor shall be responsible for assuring that the provisions of this Article shall
apply to any subcontract related to performance under this Agreement.

Article 11: Relationship of the Parties; Right to Work Product

The relationship of the Contractor, its staff, and its subcontractors to OTDA shall be that
of an independent contractor, and not that of an agent or employee of OTDA. The
Contractor, as an independent contractor, shall not have the authority to contract for or
bind OTDA for any purpose whatsoever. The Contractor covenants and agrees that its
staff and subcontractors will not hold themselves out as agents, officers, or employees
of OTDA, and that they will not make any claim, demand, or application for any right or
privilege applicable to any officer or employee of OTDA, including but not limited to,
Workers’ Compensation coverage, Social Security coverage, or Retirement System
benefits. The Services and the Data, including all rights thereto, are proprietary to
Contractor. Each party shall retain ownership of the data provided to the other party.
Nothing herein shall preclude the Contractor from otherwise using the related or
underlying general knowledge, skills, ideas, concepts, techniques and experience
developed in the course of Contractor’s business.

Article 12: Entire Agreement and Approvals

All provisions stated in the solicitation are incorporated into this Agreement and are part
of the contractual obligations under this Agreement, unless explicitly stated herein that
such provision(s) is(are) deemed excluded from this Agreement.

This Agreement, attachments and the appendices attached hereto constitute the entire
Agreement between the parties with respect to the subject matter; all other prior
agreements, representations, statements, negotiations and undertakings are hereby
superseded. Any provision of this Agreement that imposes or contemplates continuing
obligations on a party will survive the expiration or termination of this Agreement. It is
understood that unless the context clearly indicates otherwise, all references herein to
this Agreement or this Contract shall be deemed to include the Attachments and
Appendices attached hereto, subject to Article 2 (Merger of Documents/ Conflicts of
Clauses) of this Agreement.

A. Severability

If any term or provision of this Agreement shall be held invalid or unenforceable,
the remainder of this Agreement shall not be affected thereby, and every other
term and provision of this Agreement shall be valid and enforced to the fullest
extent permitted by law.

B. Survival

The provisions of Appendix A, Appendix B, Appendix B-1 and the provisions
herein of the Cover Document shall survive the expiration or termination of this
Agreement.
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Contact Signature Page

Agency Code: 3410000 Contract Number:
Agency Certification

In addition to acceptance of this contract, | also certify that original copies of this
signature page will be attached to all other exact copies of this contract

Dated Dated

Agency Signature Contractor Signature

Agency Signatory Name (Printed) Contractor Signatory Name (Printed)
Agency Signatory Title Contract Signatory Title

Corporate, Partnership Or Individual Acknowledgement

STATE OF )
) SS.:
COUNTY OF )
[Check One]
(L] If an individual): On this day of , 20 , before me
personally appeared , known to me to be the

person described herein and who executed the foregoing instrument and he/she/they
acknowledged to me that he/she/they executed the foregoing instrument in his/her/their name
and on his/her/their own behalf.

(L] If a corporation, partnership, or limited liability company): On this day

of , 20, before me personally appeared
, known to me, who, being duly sworn, did depose and say that
he/she/they maintains an office at [address];
that he/she/they is (are) the [president or other officer or
director or attorney in fact duly appointed, or a duly authorized member] of
[name of the entity], the entity described in said instrument;
that, he/she/they is (are) authorized to execute the foregoing instrument on behalf of the entity
listed herein for purposes set forth herein; and that, pursuant to that authority, he/she/they
executed the foregoing instrument in the name of and on behalf of said entity as the act and
deed of said entity.

Notary Public

Approved:
Thomas P. DiNapoli
State Comptroller

By:
Date:
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Appendix W - Scope of Work:

|l. Introduction

This Scope of Work (SOW) will define the professional services (employment and
income verification [EIV] Services) required by the Office of Temporary and Disability
Assistance (OTDA) in the form of EIV data. The requirements laid out below are
necessary to maintain and provide continued EIV services to support Authorized
Users in determining and investigating eligibility for government benefits, as
described below, and Child Support Services (CSS).

The Contractor must provide Authorized Users with access to EIV data, to be used
in performing eligibility determinations for applications, renewals, and continued
eligibility and benefit level for government benefits and CSS including, but not limited
to, the Supplemental Nutrition Assistance Program (SNAP), Public Assistance (PA),
The Home Energy Assistance Program (HEAP), Medicaid Assistance (MA), the
Child Care Assistance Program (CC), and Child Support Services (CSS). The
Contractor must be able to i) verify employment provided by the applicant/client (to
the extent the information has been provided to the Contractor by its employer
clients), ii) identify additional employers that may not have been disclosed by the
applicants/clients for government benefit programs, and iii) provide EIV data without
the requirement of consent from the noncustodial parent to fulfill Child Support
Services purposes. Authorized Users anticipate completing over 200,000
employment verification lookups monthly, in the aggregate.

EIV Services must be delivered securely following the NIST SP 800-53 RS standards
for data classified as MODERATE impact. The EIV data services for the delivery of
current and historical employment and income data shall be made available
instantaneously by the Contractor through a Web Portal and API Integration and
Batch shall be made available in accordance with VI. Batch Service Tasks, C.
Availability and Performance below.

e Web Portal: An Internet-based service for Authorized Users to manually
perform EIV inquiries with real-time responses.

e Batch: A secure data file-matching service for large volume transactions.

e API Services: A set of Application Programming Interfaces (APIs) that allow
OTDA to integrate its systems with the vendor system to perform EIV inquiries.
Please see the API Service Tasks section of this SOW for a detailed
description.

An affidavit documenting the Contractor’s responsibility to respond on behalf of
employers, with accurate and unchanged employment and income details, shall be



provided to OTDA to be used in District proceedings. This document shall be
reviewed and updated annually by OTDA and the Contractor to ensure continued
compliance with all applicable laws and policy.

All help desk services provided by the chosen EIV Contractor must be performed
within the continental United States (CONUS).

Il. EIV Data Elements

A. Required Data Elements for EIV Responses

1.

The response to an EIV Inquiry by an Authorized User shall provide the
following information, to the extent the information has been provided to
the Contractor by its employer clients, and without requiring the subject of
the verification to provide access or log in to their employer(s) or bank(s)
systems:

O3 3TATT T@TmoapoTw
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Employee Name

Employee Date of Birth

Employee Social Security Number (SSN)
Employer Name

Employee Address

Employee Phone Number

Employment Status

Employment Dates, including most recent hire date and termination
date (if terminated)

Pay Rate(s)

Gross Earnings, including tips and bonuses.
Pay Frequency (e.g. hourly)

Pay Cycle (e.g. monthly)

. Pay Dates

Number of Hours Worked per Pay Period

Most Recent Pay Period Detail, including pay period end date, pay
date, number of hours worked within pay period, and gross
earnings (including tips and bonus, if any) within pay period.

All available current and historical year to date gross and net
income details, including first and last pay dates and intermittent
pay history.

Phone Number for the Custodian of Records for the Employer
Position Title

Reason for Termination, if terminated

Medical Insurance Information

Length of Employment

Yearly Gross Income



2. For each EIV Inquiry submitted, whether by Web Portal, Batch, or API
System, the Contractor shall return a response, even if a match is not
found. OTDA will not be billed for responses where no match is found, nor
will it be applied against any related thresholds. A qualified record (as
defined below in II. A. 3.) or an identifier of NO MATCH for any records not
found or not meeting the requirements must be returned for each inquiry
submitted.

3. OTDA Thresholds: The following verifications will be considered a qualified
record for payment purposes if the employer supplies, at a minimum, the
following data elements for income verification. A match must contain the
below information to be useable and considered complete:

a. Employer Name
b. Employment Status
c. Last Pay Date

d. Employment Dates (Including most recent hire date and termination
date, if applicable.)

e. Yearly Annual Gross Income
f. Pay Date (Per payroll period)
g. Gross Earning (Per payroll period)

4. For each Inquiry submitted for the purpose of CSS, responses will be returned
without requiring consent from the individual.

a. Authorized Users for CSS will certify that they are permitted to complete
Inquiries for the purposes of establishing, modifying, or enforcing orders of
support. Specifically, when, (1) the consumer report is needed for the
purpose of establishing an individual’s capacity to make child support
payments, determining the appropriate level of such payments, or
enforcing a child support order, award, agreement, or judgment; and (2)
parentage has already been established.

lll. Usage Tracking and Reporting

A. Monthly usage reports shall be submitted by the Contractor to OTDA, on or
before the 30th day following the close of each calendar month during the
Contract Term. The usage reports must detail all Web Portal, Batch, and API
System usage information to reconcile invoices and for OTDA internal auditing
purposes. To be considered complete, each usage report shall Include the
following data fields:



V.

1. Transaction Description (income verification (billable)) or Inquiry (Both
income verifications and no results (non-billable))

Organization ID

Location Name (based on individual districts and other locations
designated by OTDA)

Authorized User Account Name/Number

First Name of Authorized User

Last Name of Authorized User

SSN Searched

Date of Transaction

. Time of Transaction

10.Reference Number (Tracking Identification Number)

W
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Please note that for the purposes of reconciling the API (Integrated System)
item ten (10), Reference Number, listed above must be visible to the systems of
both the Offeror and OTDA to identify any discrepancies between the two
systems.

B. Accurately reflect Authorized Users usage of the Web Portal, Batch, and API
Services during the reporting period (monthly). Usage for previous or future
months must not be comingled on this report (they will not be approved for
payment), and

C. Contain no blanks in the required data fields detailed above.

Usage reports for all APl System usage must provide an identifier (Tracking
Identification Number) unique to each inquiry that is available in both the Contractor
and OTDA API system to ensure that reconciliation can be completed. This is a
requirement that must be met for auditing purposes and reconciliation of outliers.

Usage reports not deemed complete by OTDA, as set forth above, must be fully
cured and resubmitted by the Contractor to OTDA within five (5) days of receipt of
notification of non-completion.

Late usage reports may result in liquidated damages, in the sole discretion of OTDA.
A backup plan for delivery of usage reports should be in place and maintained in the

event of a system failure.

Downtime, Maintenance, and Support

Reasonable notification shall be provided to OTDA regarding Web Portal, Batch, or
API services downtime and maintenance.

A. Scheduled Downtime and Maintenance



Scheduled downtime and/or maintenance windows that result in an outage,
unavailability, or interruption to the Web Portal, Batch, or API services or data
shall be reported in advance to OTDA.

B. Emergency Maintenance or Unscheduled Downtime

Emergency maintenance that results in an outage, unavailability, or interruption
to the Web Portal, Batch, or API services or data shall be reported promptly to
OTDA.

C. Service and Support

A monitored email inbox to provide support for the Web Portal, Batch, or API
services shall be provided to OTDA.

In addition, Authorized Users shall be provided service representation that
offers user assistance, technical assistance, and problem reporting during
business hours (8am eastern time — 8pm eastern time), not including
weekends, New York State holidays, or Federal holidays.

V. Web Portal Service Tasks

A. User Account Activation and Profiles

OTDA shall be provided with the ability to set up individual user profile accounts
for Authorized Users through the Web Portal option. The Web Portal must allow
defining and assignment of user roles to identify user access levels (Authorized
User, Administrator, Central Office Administrator), based on specific districts,
programs, and/or privileges. Administrator roles shall be provided at the District
level to only those identified by the Central Office Administrators, and shall
have the capability to complete essential functionality, including the initial set-up
of Authorized User accounts, assigning unique user IDs to Authorized Users,
adding new Authorized Users, and administrative maintenance abilities such as
modifying or removing access and unlocking/resetting Authorized User
accounts.

B. Training

Training materials to assist Authorized Users and Administrators with
instructions on use of the Web Portal system shall be provided upon thirty (30)
days’ advanced written request from OTDA.

C. EIV Database and Web Portal

A database shall be maintained that provides real-time responses to Web
Portal queries from Authorized Users. The Web Portal shall:

1. Allow access to users of the specified roles;



2. Include the ability to search by SSN only, or when SSN is not available,
search by other Personally Identifiable Information (PIl); and
3. Accept query requests from users for current and historical employment
data.
4. ltis a desired feature that historical lookups of previously pulled Data within a
one-year lookback period be available. (This would not include new employment
information, just the information that was originally pulled.)

Results from Web Portal queries must be provided in real-time.

VI. Batch Service Tasks

A. User Account and Profiles

OTDA shall be provided user profile accounts for Batch processing of EIVs. The
Contractor must notify OTDA when a new or unknown requestor seeks access
to the Batch service, to ensure that OTDA is aware of the new location’s
participation and to verify that they are authorized by OTDA to use the service.
Access must not be granted without OTDA’s express approval.

B. Training

Training materials to assist Authorized Users with instructions on use of the
Batch service shall be provided upon thirty (30) days’ advanced written request
from OTDA.

C. Availability and Performance

Batch output files shall be returned to OTDA within twenty-four (24) hours after
OTDA submits a batch file containing up to and including three-hundred
thousand (300,000) records, not including weekends, New York State holidays,
or Federal holidays.

Batch files containing in excess of three hundred thousand (300,000) records,
shall be returned within forty-eight (48) hours after OTDA submission, not
including weekends, New York State holidays, or Federal holidays.

VIl. API Service Tasks

In collaboration with OTDA, the Contractor shall work with the New York State Office
of Information Technology Services (ITS), who supports OTDA, to help deploy the
API services for the purposes of delivering EIV data. If needed, the parties will agree
to a work plan within 60 days of contract execution.

A. Development and Test Environments

The primary steps in the phase are:



1. Configure environment(s) and establish connectivity to support

development, testing, system integration testing, and User Acceptance

testing activities.

Develop and test integration of the APl System with the ITS application.

3. Determine the appropriate system configuration environments are set-up
and have OTDA sign-off on completed configuration and integration
requirements.

N

B. Production and Implementation

The production implementation should focus on the activities required to
support OTDA in its efforts to plan and execute implementation of the API
System. Close collaboration with OTDA to align the implementation schedule
with OTDA’s ability to move to production is required.

C. Post-Production

The Contractor shall provide ongoing operational API technical support. This
shall include a specific helpdesk support team, available twenty-four (24) hours
per day, seven (7) days per week, to troubleshoot and resolve API operational
and technical issues. Contractor must promptly remediate the problem, after
the vendor discovers or is notified of a system issue.

A post-production service guide, which details how to report system issues and
remediation steps, shall be provided to OTDA upon successful completion of
the APl environment.

The service desk will provide support for recording the OTDA, or Authorized
User, incident and will execute escalation and notification procedures for these
incidents as necessary. Standard Support hours shall be from 7 AM to 7 PM
Eastern Time.
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APPENDIXY

Service-Disabled Veteran-Owned Businesses
(SDVOB) Participation Requirements for NYS Office of
Temporary and Disability Assistance Contracts

Article 3 of the New York State Veterans’ Services Law provides for more
meaningful participation in public procurement by certified Service-Disabled Veteran-
Owned Businesses (“SDVOB?”), thereby further integrating such businesses into
New York State’s economy. OTDA recognizes the need to promote the employment
of service-disabled veterans and to ensure that certified service-disabled veteran-
owned businesses have opportunities for maximum feasible participation in the
performance of OTDA contracts.

In recognition of the service and sacrifices made by service-disabled veterans and in
recognition of their economic activity in doing business in New York State, Bidders
are expected to consider SDVOBs in the fulfillment of the requirements of the
Contract. Such participation may be as subcontractors or suppliers, as protégés, or
in other partnering or supporting roles.

. Contract Goals

A. OTDA hereby establishes an overall goal of 0% for SDVOB participation,
based on the current availability of qualified SDVOBs. For purposes of
providing meaningful participation by SDVOBs, the Bidder/Contractor should
reference the directory of New York State Certified SDVOBs found at: https://
0gs.ny.gov/veterans/. Questions regarding compliance with SDVOB
participation goals should be directed to the OTDA Designated Contacts.
Additionally, following Contract execution, Contractor is encouraged to
contact the Office of General Services’ Division of Service-Disabled Veterans’
Business Development at 518-474-2015 or
VeteransDevelopment@ogs.ny.gov to discuss additional methods of
maximizing participation by SDVOBs on the Contract.

B. Contractor must document “good faith efforts” to provide meaningful
participation by SDVOBs as subcontractors or suppliers in the performance of
the Contract (see clause IV below).

Il. SDVOB Utilization Plan
A. In accordance with 9 NYCRR § 252.2(i), Bidders are required to submit a

completed SDVOB Utilization Plan on Form SDVOB 100 with their bid.

B. The Utilization Plan shall list the SDVOBs that the Bidder intends to use to
perform the Contract, a description of the work that the Bidder intends the
SDVOB to perform to meet the goals on the Contract, the estimated dollar
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amounts to be paid to an SDVOB, or, if not known, an estimate of the
percentage of Contract work the SDVOB will perform. By signing the
Utilization Plan, the Bidder acknowledges that making false representations
or providing information that shows a lack of good faith as part of, or in
conjunction with, the submission of a Utilization Plan is prohibited by law and
may result in penalties including, but not limited to, termination of a contract
for cause, loss of eligibility to submit future bids, and/or withholding of
payments. Any modifications or changes to the agreed participation by
SDVOBs after the Contract award and during the term of the Contract must
be reported on a revised SDVOB Utilization Plan and submitted to OTDA.

. OTDA will review the submitted SDVOB Utilization Plan and advise the

Bidder/Contractor of OTDA acceptance or issue a notice of deficiency within
20 days of receipt.

. If a notice of deficiency is issued, Bidder/Contractor agrees that it shall

respond to the notice of deficiency, within seven business days of receipt, by
submitting to OTDA a written remedy in response to the notice of deficiency.
If the written remedy that is submitted is not timely or is found by OTDA to be
inadequate, OTDA shall notify the Bidder/Contractor and direct the
Bidder/Contractor to submit, within five business days of notification by
OTDA, a request for a partial or total waiver of SDVOB participation goals on
SDVOB 200. Failure to file the waiver form in a timely manner may be
grounds for disqualification of the bid or proposal.

. OTDA may disqualify a Bidder’s bid or proposal as being non-responsive

under the following circumstances:
a) If a Bidder fails to submit an SDVOB Utilization Plan;
b) If a Bidder fails to submit a written remedy to a notice of deficiency;
c) If a Bidder fails to submit a request for waiver; or

d) If OTDA determines that the Bidder has failed to document good faith
efforts.

. If awarded a Contract, Contractor certifies that it will follow the submitted

SDVOB Utilization Plan for the performance of SDVOBs on the Contract
pursuant to the prescribed SDVOB contract goals set forth above.

. Contractor further agrees that a failure to use SDVOBs as agreed in the

Utilization Plan shall constitute a material breach of the terms of the Contract.
Upon the occurrence of such a material breach, OTDA shall be entitled to any
remedy provided herein, including but not limited to, a finding of Contractor
non-responsibility.

Request for Waiver

. Prior to submission of a request for a partial or total waiver, Bidder/Contractor

shall speak to the designated contacts at OTDA for guidance.
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B. In accordance with 9 NYCRR § 252.2(m), a Bidder/Contractor that is able to
document good faith efforts to meet the goal requirements, as set forth in
clause IV below, may submit a request for a partial or total waiver on Form
SDVOB 200, accompanied by supporting documentation. A Bidder may
submit the request for waiver at the same time it submits its SDVOB
Utilization Plan. If a request for waiver is submitted with the SDVOB
Utilization Plan and is not accepted by OTDA at that time, the provisions of
clauses Il (C), (D) & (E) will apply. If the documentation included with the
Bidder’s/Contractor’s waiver request is complete, OTDA shall evaluate the
request and issue a written notice of acceptance or denial within 20 days of
receipt.

C. Contractor shall attempt to utilize, in good faith, the SDVOBs identified within
its SDVOB Utilization Plan, during the performance of the Contract. Requests
for a partial or total waiver of established goal requirements made subsequent
to Contract award may be made at any time during the term of the Contract to
OTDA, but must be made no later than prior to the submission of a request
for final payment on the Contract.

D. If OTDA, upon review of the SDVOB Utilization Plan and Monthly SDVOB
Compliance Report (SDVOB 101) determines that Contractor is failing or
refusing to comply with the contract goals and no waiver has been issued in
regards to such non-compliance, OTDA may issue a notice of deficiency to
the Contractor. The Contractor must respond to the notice of deficiency
within seven business days of receipt. Such response may include a request
for partial or total waiver of SDVOB contract goals. Waiver requests should be
sent to OTDA.

IV.Required Good Faith Efforts

In accordance with 9 NYCRR § 252.2(n), Contractors must document their good
faith efforts toward utilizing SDVOBs on the Contract. Evidence of required good
faith efforts shall include, but not be limited to, the following:

(1) Copies of solicitations to SDVOBs and any responses thereto.

(2) Explanation of the specific reasons each SDVOB that responded to
Bidders/Contractors’ solicitation was not selected.

(3) Dates of any pre-bid, pre-award or other meetings attended by Contractor, if
any, scheduled by OTDA with certified SDVOBs whom OTDA determined
were capable of fulfilling the SDVOB goals set in the Contract.

(4) Information describing the specific steps undertaken to reasonably structure
the Contract scope of work for the purpose of subcontracting with, or
obtaining supplies from, certified SDVOBs.

(5) Other information deemed relevant to the waiver request.
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V. Monthly SDVOB Contractor Compliance Report

In accordance with 9 NYCRR § 252.2(q), Contractor is required to report Monthly
SDVOB Contractor Compliance to OTDA during the term of the Contract for the
preceding month’s activity, documenting progress made towards achieving the
Contract SDVOB goals. This information must be submitted using form SDVOB 101
available on the OTDA website and should be completed by the Contractor and
submitted to OTDA, by the 7th day of each month during the term of the Contract,

for the preceding month’s activity to the contract’s designated Contract/Program
Manager at OTDA.
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Appendix Z

Minority and Women-Owned Business Enterprise (MWBE)
participation requirements for all NYS Office of Temporary and
Disability Assistance Contracts

General Provisions

A. The OTDA is required to implement the provisions of New York State Executive Law Article

15-A and Parts 140-145 of Title 5 of the New York Codes, Rules and Regulations (“NYCRR?”)
for all State contracts, as defined therein, with a value (1) in excess of $25,000 for labor,
services, equipment, materials, or any combination of the foregoing or (2) in excess of
$100,000 for real property renovations and construction.

. The contractor to the subject contract (the “Contractor” and the “Contract,” respectively)

agrees, in addition to any other nondiscrimination provision of the Contract and at no additional
cost to OTDA, to fully comply and cooperate with OTDA in the implementation of New York
State Executive Law Article 15-A and the regulations promulgated thereunder. These
requirements include equal employment opportunities for minority group members and women
("EEQ”) and contracting opportunities for New York State-certified minority and women-owned
business enterprises (“MWBESs”). The Contractor's demonstration of “good faith efforts”
pursuant to 5 NYCRR § 142.8 shall be a part of these requirements. These provisions shall be
deemed supplementary to, and not in lieu of, the nondiscrimination provisions required by New
York State Executive Law Article 15 (the “Human Rights Law”) and other applicable federal,
state, and local laws.

Failure to comply with all of the requirements herein may result in a finding of non-
responsiveness, non-responsibility and/or a breach of contract, leading to the assessment of
liquidated damages pursuant to Section VIl of this Appendix and such other remedies are
available to OTDA pursuant to the Contract and applicable law.

Contract Goals

For purposes of this Contract, OTDA hereby establishes an overall goal of 0% for MWBE
participation, 0% for New York State-certified minority-owned business enterprise (“MBE”)
participation and 0% for New York State-certified women-owned business enterprise (“WBE”)
participation (collectively, “MWBE Contract Goals”) based on the current availability of MBEs
and WBEs.

For purposes of providing meaningful participation by MWBESs on the Contract and achieving
the MWBE Contract Goals established in Section II-A hereof, the Contractor should reference
the directory of MWBEs at the following internet address: https://ny.newnycontracts.com.
Additionally, the Contractor is encouraged to contact the Division of Minority and Women'’s
Business Development at (212) 803-2414 to discuss additional methods of maximizing
participation by MWBEs on the Contract.
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C.

B.
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The Contractor understands that only sums paid to MWBEs for the performance of a
commercially useful function, as that term is defined in 5 NYCRR § 140.1, may be applied
towards the achievement of the applicable MWBE participation goal. [FOR CONSTRUCTION
CONTRACTS - The portion of a contract with an MWBE serving as a supplier that shall be
deemed to represent the commercially useful function performed by the MWBE shall be 60%
of the total value of the contract. The portion of a contract with an MWBE serving as a broker
that shall be deemed to represent the commercially useful function performed by the MWBE
shall be the monetary value for fees, or the markup percentage, charged by the MWBE]. [FOR
ALL OTHER CONTRACTS - The portion of a contract with an MWBE serving as a broker that
shall be deemed to represent the commercially useful function performed by the MWBE shall
be 25% of the total value of the contract]

. The Contractor must document “good faith efforts,” pursuant to 5 NYCRR § 142.8, to provide

meaningful participation by MWBESs as subcontractors and suppliers in the performance of the
Contract. Such documentation shall include, but not necessarily be limited to:

1. Evidence of outreach to MWBEs;
2. Any responses by MWBEs to the Contractor’s outreach;

3. Copies of advertisements for participation by MWBEs in appropriate general circulation,
trade, and minority or women-oriented publications;

4. The dates of attendance at any pre-bid, pre-award, or other meetings, if any, scheduled
by OTDA with MWBEs; and,

5. Information describing specific steps undertaken by the Contractor to reasonably

structure the Contract scope of work to maximize opportunities for MWBE participation.
Equal Employment Opportunity (“EEO”)

The provisions of Article 15-A of the Executive Law and the rules and regulations promulgated
thereunder pertaining to equal employment opportunities for minority group members and
women shall apply to the Contract.

In performing the Contract, the Contractor shall:

1. Ensure that each contractor and subcontractor performing work on the Contract shall
undertake or continue existing EEO programs to ensure that minority group members and
women are afforded equal employment opportunities without discrimination because of race,
creed, color, national origin, sex, age, disability or marital status. For these purposes, EEO
shall apply in the areas of recruitment, employment, job assignment, promotion, upgrading,
demotion, transfer, layoff, or termination and rates of pay or other forms of compensation.

2. The Contractor shall submit an EEO policy statement to OTDA within seventy-two (72)
hours after the date of the notice by OTDA to award the Contract to the Contractor.

3. If the Contractor, or any of its subcontractors, does not have an existing EEO policy
statement, OTDA may require the Contractor or subcontractor to adopt a model statement
(see Form OTDA-4970 Minority and Women-owned Business Enterprise — Equal
Employment Opportunity Policy Statement).

4. The Contractor’s EEO policy statement shall include the following language:
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a. The Contractor will not discriminate against any employee or applicant for employment
because of race, creed, color, national origin, sex, age, disability, or marital status, will
undertake or continue existing EEO programs to ensure that minority group members
and women are afforded equal employment opportunities without discrimination, and
shall make and document its conscientious and active efforts to employ and utilize
minority group members and women in its work force.

b. The Contractor shall state in all solicitations or advertisements for employees that, in the
performance of the contract, all qualified applicants will be afforded equal employment
opportunities without discrimination because of race, creed, color, national origin, sex,
age, disability or marital status.

c. The Contractor shall request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining or other agreement or
understanding, to furnish a written statement that such employment agency, labor
union, or representative will not discriminate on the basis of race, creed, color, national
origin, sex age, disability or marital status and that such union or representative will
affirmatively cooperate in the implementation of the Contractor's obligations herein.

d. The Contractor will include the provisions of Subdivisions (a) through (c) of this
Subsection 4 and Paragraph “E” of this Section Ill, which provides for relevant
provisions of the Human Rights Law, in every subcontract in such a manner that the
requirements of the subdivisions will be binding upon each subcontractor as to work in
connection with the Contract.

C. Form OTDA-4934 - Staffing Plan

To ensure compliance with this Section, the Contractor shall submit a staffing plan to
document the composition of the proposed workforce to be utilized in the performance of the
Contract by the specified categories listed, including ethnic background, gender, and Federal
occupational categories. The Contractor shall complete the staffing plan form and submit it as
part of their bid or proposal or within a reasonable time, as directed by OTDA.

D. Form OTDA-4971 - Workforce Utilization Report
To ensure compliance with this Section, the Contractor shall do the following:

1. Complete a Workforce Utilization Report, and shall require each of its subcontractors to
submit a Workforce Utilization Report, in such form as shall be required by OTDA on a
QUARTERLY basis during the term of the Contract.

2. Separate forms shall be completed by the Contractor and any subcontractors.

3. Pursuant to Executive Order #162, contractors and subcontractors are also required to
report the gross wages paid to each of their employees for the work performed by such
employees on the contract on a quarterly basis.

E. The Contractor shall comply with the provisions of the Human Rights Law, and all other State
and Federal statutory and constitutional non-discrimination provisions. The Contractor and its
subcontractors shall not discriminate against any employee or applicant for employment
because of race, creed (religion), color, sex, national origin, sexual orientation, military status,
age, disability, predisposing genetic characteristic, marital status or domestic violence victim
status, and shall also follow the requirements of the Human Rights Law with regard to non-
discrimination on the basis of prior criminal conviction and prior arrest.

3
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IV. MWBE Utilization Plan

A.

The Contractor represents and warrants that the Contractor has submitted an MWBE
Utilization Plan, or shall submit an MWBE Utilization Plan at such time as shall be required by
OTDA, through the New York State Contract System (“NYSCS”), which can be viewed at
https://ny.newnycontracts.com, provided, however, that the Contractor may arrange to provide
such evidence via a non-electronic method to OTDA, either prior to, or at the time of, the
execution of the contract.

. The Contractor agrees to adhere to such MWBE Utilization Plan in the performance of the

Contract.

. The Contractor further agrees that failure to submit and/or adhere to such MWBE Utilization

Plan shall constitute a material breach of the terms of the Contract. Upon the occurrence of
such a material breach, OTDA shall be entitled to any remedy provided herein, including but
not limited to, a finding that the Contractor is non-responsive.

. Waivers

If the Contractor, after making good faith efforts, is unable to achieve the MWBE Contract
Goals stated herein, the Contractor may submit a request for a waiver through the NYSCS, or
a non-electronic method provided by OTDA. Such waiver request must be supported by
evidence of the Contractor’s good faith efforts to achieve the maximum feasible MWBE
participation towards the applicable MWBE Contract Goals. If the documentation included with
the waiver request is complete, OTDA shall evaluate the request and issue a written notice of
approval or denial within twenty (20) business days of receipt.

If OTDA, upon review of the MWBE Utilization Plan, quarterly MWBE Contractor Compliance
Reports described in Section VI, or any other relevant information, determines that the
Contractor is failing or refusing to comply with the MWBE Contract Goals, and no waiver has
been issued in regards to such non-compliance, OTDA may issue a notice of deficiency to the
Contractor. The Contractor must respond to the notice of deficiency within seven (7) business
days of receipt. Such response may include a request for partial or total waiver of MWBE
Contract Goals.

VI. Quarterly MWBE Contractor Compliance Report

VII.

The Contractor is required to submit a quarterly MWBE Contractor Compliance Report through
the NYSCS, provided, however, that the Contractor may arrange to provide such report via a
non-electronic method to OTDA by the 7t day following the end of each quarter during the
term of the Contract.

Liquidated Damages - MWBE Participation

Where OTDA determines that the Contractor is not in compliance with the requirements of this
Appendix and the Contractor refuses to comply with such requirements, or if the Contractor is
found to have willfully and intentionally failed to comply with the MWBE participation goals, the
Contractor shall be obligated to pay to OTDA liquidated damages.

Such liquidated damages shall be calculated as an amount equaling the difference between:

4
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1. All sums identified for payment to MWBESs had the Contractor achieved the contractual
MWBE goals; and

2. All sums actually paid to MWBEs for work performed or materials supplied under the
Contract.

C. In the event a determination has been made which requires the payment of liquidated
damages and such identified sums have not been withheld by OTDA, the Contractor shall pay
such liquidated damages to OTDA within sixty (60) days after they are assessed. Provided,
however, that if the Contractor has filed a complaint with the Director of the Division of Minority
and Women'’s Business Development pursuant to 5 NYCRR § 142.12, liquidated damages
shall be payable only in the event of a determination adverse to the Contractor following the
complaint process.
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