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Pur pose

The purpose of this directive is to inform you of procedures for
determining and enforcing visitation rights of non-custodial parents
and grandparents of children placed in foster care, as established by
Chapter 457 of the Laws of 1988. The directive describes required
agency actions for conpliance with the Chapter 457 anmendnents to the
Social Services Law, Donestic Relations Law, and the Famly Court
Act . It includes the provisions in these anendnents for petitioning
the court for wvisitation rights; the right of social services
officials to oppose such visitation if the child's life or health
woul d be endangered; the requirenent to screen petitioners for
visitation rights with the State Central Register of Child Abuse and
Mal t r eat nent ; and the allowance for alternative visitation schedul es
based on change of circunstances and/or on the best interests of the
child.

Backgr ound

A consistent tenet of child welfare services lawin recent years is
the desirability for a child to remain with, and be returned to, the
bi ol ogi cal fam |y whenever possible. Chapter 457 of the Laws of 1988
reflects this interest in pronoting social services policies that
preserve and strengthen famly Iife. Therefore, nmintaining contacts
between a child and a non-custodial parent or grandparent is to be
encour aged by establishing these procedures.

In recent years various provisions of the Donestic Relations Law and
the Fam |y Court Act have authorized the Suprene Court or Fam |y Court
to establish the right of visitation to a child by a non-custodia

parent or grandparent who petitions for that right. The Suprene Court
in a matrinonial action can issue an order providing reasonable
visitation rights to the non-custodial parent and/or the materna

and/ or paternal grandparents of a child. Donestic Rel ations Law
enabl es a grandparent to apply to the Suprene Court through a specia

proceeding or by a wit of habeas corpus for visitation rights with a
grandchi | d. The Famly Court can also authorize visitation of
gr andchi | dr en. Procedures are in place for the parties to an
annul nent, separation or divorce to enter into a valid and enforceabl e
agreenent which includes custody and visitation of any child of the
parties.

Al t hough these provisions exist, there have been no clear procedures
to enforce questioned or disputed visitation rights if the child is
pl aced in foster care, whether voluntarily by the custodial parent or
through a court order. The new | aw establishes such procedures.
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Visitation rights of the custodial parent(s) in cases of voluntary
pl acement of a child into foster care are protected by Section 431.14
of Departnent regul ations. Gui del i nes addressing situations in which
such rights nmay be limted or termnated were provided in an
Adm ni strative Directive (80 ADM 65) issued August 25, 1980. The
right of the custodial parent to visit the child my not be limted or
term nated except "to prevent immnent danger to the child's life,
heal t h, and safety,” or by witten agreenent with the parent or
guardi an, or through a court order.

In the past a social services district placing a child in foster care
focused attention on nmaintaining contact with the custodial parent.
The interests of the non-custodial parent or the child' s grandparents
wer e not always recognized. Wiile in many cases visitation does
not becone a |l egal or services issue, this |aw assures enforcenment of
visitation rights already granted by court orders or custody
agreenents to non-custodial parents and grandparents. Previ ousl y
there was no neans to enforce such rights if they were challenged. At
the sane tine, if the court is provided with "conpetent, relevant and
material evidence" that enforcenent of such visitation rights would
endanger the child's |ife or health, the court nust deny such
visitation.

Program | nplications

A Wth the inplenentation of Chapter 457 of the Laws of 1988,
procedur es will assure t hat non- cust odi al parents and
grandparents receive equitable treatnent in the granting and
enforcenment of court-ordered right of visitation to a child
placed in foster care. Wet her the foster care placenent is
voluntary or court-ordered, the non-custodial parent (or step-
parent) and both naternal and paternal grandparents (or step-
grandparents) of the child have the right to expect that any
visitation rights previously granted or ordered by the court will
be enforced by the agency responsible for the child's care. Each
authorized agency is responsible for informng foster homes or
institutions under its jurisdiction of the existence of such

rights.

B. If visitation rights or privileges have not been established
prior to the child s placenent in foster care or are questioned
by any of the parties involved, the non-custodial parent or
grandparent may petition the Famly Court or Supreme Court for an
order granting such rights. The parent and grandparents are

entitled to assignment of an attorney as necessary to represent
them before the court on this matter.

C. I nquiry nust be nade by the |local social services departnent to
the State Central Register of Child Abuse and Maltreatnent (SCR)
in all cases when there is an issue concerning enforcenent or
granting of judicially-ordered visitation rights. If the SCR
response is positive, and the non-custodial parent or grandparent
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is the subject or another person naned in an indicated report, it
is the social services district's responsibility to nmake an
assessnent as to whether visitation by the non-custodial parent
or grandparent to the child in foster care woul d endanger the
life or health of the child, and whether visitation would be in
the best interests of the child.

Chapter 457 provides the respondent (i.e., the person who
all egedly abused or neglected the child) in a child protective
proceeding with the right to reasonable and regularly schedul ed
visitation with a child who has been tenporarily placed with a
soci al services official unless visitation is linmted by an order
of the Fanmily Court. No such right previously existed.

By specifically granting a respondent in a child protective case
visitation rights with a child who has been tenporarily renoved
fromthe honme, the law intends to ensure that the child maintains
contact with his or her parent and that the child's return hone
is facilitated whenever possible. However, the law pernits the
court to deny visitation rights if the court finds that the
child' s life or health woul d be endangered.

Thus the custodial parent who becones a respondent nust be
granted reasonable visitation with the child placed in foster
care unless it is determned that visitation would endanger the
life or health of the child. If the right of wvisitation is
chal | enged, the respondent may appeal to the court for an order
granting visitation at stated intervals. The court nmay also
grant visitation under the supervision of an enployee of the
| ocal social services departnment, iif that would be in the best
interests of the child.

If the child is pernmitted to | eave the foster care placenent for
visitation with his or her custodial parent, non-custodial parent
or grandparent, the social services departrment or, by del egation
of authority, the voluntary child-caring agency, is responsible
for the child' s safe return to the foster care pl acenent.

If the social services comm ssioner determnes after a carefu
assessnent that visitation would be harnful to the child or
contrary to the child' s best interests, the comm ssioner may
petition the court:

1. to deny visitation rights; or

2. to nodify visitation rights; or
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3. to permt visitation only under the supervision of an
enpl oyee of the local department of social services.

A petition to nodify visitation rights or to approve an
alternative schedule of visitation nay be nmde by the socia
services conmmssioner to the Famly Court or Suprene Court.
Accept abl e reasons for requesting such an order would include a
change of circunstances involving the foster famly, foster child
or biological fanmily; a deternination that naking such a change
woul d protect the best interests of the child; or in order to
facilitate visitation.

When an alternative schedule of visitation is approved or ordered

by the <court, it nust remain in effect for the duration of the
pl acement of the child unless the court nodifies the schedule at
a |later date. An alternative schedule of visitation may al so be
agreed upon by mutual consent of all the parties involved, as

long as the change is equal to and consistent with the previous
agreenent or order.

The putative father of out-of-wedlock children has no enforceable
visitation rights wunless there has been an adjudication of
paternity or a legally executed acknow edgenent of paternity.

Requi red Action

The following actions related to visitation rights are required in
i npl ementing the provisions of Chapter 457:

A

Wen a child is voluntarily placed in foster care, any previous
court order or witten agreenment granting visitation rights to
the non-custodial parent or grandparents of the child nust be
incorporated in foster care placenent docunments and docunented in
the uni form case record.

Any previous order or agreenent for visitation rights nust be
incorporated in any prelimnary order of placenent. In any case
where a dispositional hearing will not be held within 30 days of
the filing of a petition, the local social services departnent
and/ or the voluntary agency caring for the child nmust conply with
previous orders granting visitation rights.

I nquiry nust be nade by the local social services departnent to
the State Central Register of Child Abuse and Maltreatnent (SCR)
when:

1. a previous visitation rights order or agreenent is to be
incorporated in a foster care docunent. The inquiry nust
determ ne whether a non-custodial parent or grandparent
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seeki ng enforcenment of such rights is the subject or other
person naned in an indicated report of child abuse or
negl ect.

2. a non-custodial parent or grandparent has petitioned the
court for approval or nodification of visitation rights.
The inquiry nust deternine whether the person seeking
visitation is the subject or other person nanmed in an
indicated report of «child abuse or neglect, or is a
respondent in a child protective case concerning the child
with whomvisitation is requested.

Ininitiating the inquiry, the social services official should
attach a court order to the specific inquiry form (See Appendi x
for formand instructions) in order to obtain an expeditious SCR

response wth supporting docunentation in case of a match. The
court order should indicate that the docunentation is to be sent
directly to the social services official. Wi le the | oca

departnent of social services nmay initiate the required SCR
inquiry wthout such a court order, if the inquiry results in a
positive response, no supporting information will be provided by
the SCR wuntil a court order is received, further delaying any

deci sion or action that my be dependent on the SCR report.

Pl ease note: |If all infornation requested on the inquiry
form cannot be obtained fromthe non-custodial parent or
grandparent, a note of explanation should be attached to the
form to prevent its return to the district as inconplete.
SCR requi res addresses at which the non-custodial parent or
grandparent has resided since 1973 or fromthe age of 18,
whi chever is l|ater.

If an indicated report is found and supporting docunentation
provided for review, a careful assessnment nmust be made by the
soci al services official to determ ne whether the child s best
interests require a petition to the court to nodify or deny

those visitation rights already in place. The assessnent may
include discussions with the person indicated and/or with the
child, and the use of available risk assessnment procedures, as

well as a review of the SCR docunents.

Pending receipt of the SCR report and/or any court action to
nodify or deny visitation, previous court orders granting
visitation rights must be enforced.

Wen a local social services commissioner opposes visitation
by the non-custodial parent or grandparent of the child, t he
conmi ssioner nust petition the court for denial or nodification
of existing visitation rights. In such cases, all parties
involved in such a petition have a right to be heard by the
court. Deni al of previously ordered visitation rights can only
be ordered by the court if there is "conpetent, relevant, and
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mat eri al evidence" that visitation would endanger the life or
health of the child. A request to nodify a previous visitation

order may be acceptable to the court when there is a change of
circunstances or it is determned that such a change would be in
the best interests of the child.

E. | f the local social services conmissioner deternines that
previously court-ordered visitation by a parent who is a
respondent in a child protective case would endanger the child's
life or health, the conm ssioner nust ask the court for an order
to permt such visitation only wunder the supervision of an
enpl oyee of the |local departnment of social services, according to
the | aw.

F. The local social services commssioner is responsible for
conpliance by the local district or voluntary agency in enforcing
visitation rights granted to the non-custodial parent and/or
grandparents.

G When visitation rights permt a child s visit to the hone of a
non- cust odi al parent or grandparent, the authorized child caring
agency 1is responsible for the return of the child to the foster
care placenent.

H. The | ocal social services departnment has the right and the
responsibility to be heard by the court in all cases involving
the right of visitation to a child placed in the care of the
agency.

Systens | nplications

I nqui ry nust be nade by the local social services departnent to the
State Central Register of Child Abuse and Miltreatnent (SCR) to
determne whether a non-custodial parent or grandparent petitioning
for visitation rights to a foster child is the subject or other person

naned in an indicated report. (See IV.C. for specific criteria and
procedures.) An inquiry form for this purpose and procedur a
instructions are attached in the Appendix. A separate formis

required for each child.

Addi ti onal Information

A According to Chapter 457, the court nust approve a petition for
visitation rights unless there is "conpetent, relevant, and
mat eri al evidence" that visitation would endanger the life or
health of the child. Such evidence woul d include a positive

report fromthe SCR with supporting docunentation.
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If a local social services conm ssioner petitions the court to
deny or nodify visitation rights of the non-custodial parent or
grandparents, the court nust provide notice to all interested
parties so that they nmay be represented at the hearing.

If any of the parties involved in the care of the foster child
ask the court for a change in a visitation order, notice of the
hearing on this matter nust be provided by the court to al
parties so that they may be represented at the hearing. Such
persons woul d include, but not be limted to, the social services
conmi ssi oner and the | aw guardian of the child.

In a child protective case, the court nust serve notice to the
non- custodi al parent of the child that the child has been renopved
fromhis or her hone by a social services official. The notice
must i ncl ude:

1. the nanme and address of the official who has tenporary
custody of the child; and

2. the nane and address of the agency or official with whomthe
child has been tenporarily placed; and

3. the right to seek enforcenent of visitation rights with the
child.

In a child protective case, if a petitionis filed with the court
by the non-custodial parent or grandparent seeking visitation
rights with the child in care, notice of such a petition nust be
given to the respondent in the case, the |ocal social services
official responsible for the care of the child, and the child's
| aw guardi an.

If the respondent in a child protective case petitions the court
for visitation rights, notice nmust be given to the local socia
services conmm ssioner and the child's | aw guardi an so that they
may be represented in a court hearing.

VIl. Effective Date

This directive is effective on Novenber 1, 1990, retroactive to

Novenber

1, 1988, the effective date of Chapter 457 of the Laws of 1988.

Joseph Seni dei
Deputy Conmi ssi oner
Division of Famly

and Children Services



