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l. PURPOSE
This Directive will informlocal districts of updated procedures to
follow when naking a deternination of undue hardshi p when a portion
of the public assistance grant is being deducted for recoupnent
pur poses.

. BACKGROUND
Section 402(a)(22) of the Social Security Act and 45 CFR
233.20(a)(13)(A) of federal regulations require that the state nust
take all reasonable steps necessary to pronptly correct any
over paynent . New York State Social Services Law Section 106-b
requires correction of overpaynents in a nmanner consistent wth
federal [|aw and regul ation. The requirenent for pronpt recovery is
reflected in the mnimum five percent recoupnment contained in
Depart nment regul ation 352.31(d)(2). 81 ADM 55 established guidelines
for the recoupnent of overpaynents.
In Decenber 1976, the New York State Court of Appeals decided in the
matter of Reyes v. Dunpson and Lavi ne that the recoupnent and/or
recovery of public assistance funds nust not cause undue hardship
The concept of undue hardship was added to section 106-b of the
Soci al Services Law by Chapter 1053 of the Laws of 1981. 80 ADM 39
established guidelines for determning undue hardship. This ADM
supersedes 80 ADM 39, reflects policy changes which have occurred
since 80 ADM 39, updates the expenses wused in undue hardship
calculations and reflects the effect of the mninum five percent
recoupnment requiremnent.

[, PROGRAM | MPLI CATI ONS
This directive provides a nmore current nmethod to follow when naking
undue hardship determinations and insures that an undue hardship
determination wll be made on the basis of i ndi vi dual case
ci rcumnst ances.

I V. REQUI RED ACTI ON

In order to provide the recipient wth an opportunity to submt
evi dence supporting an undue hardship claim the local social
services district nust adhere to the follow ng procedures for al
types of recoupnents.

A Identification of Reason for Recoupnent

Cenerally, for upstate districts there are six basic types of
recoupnments. These are:

1. Overpaynents nade to a recipient through agency error (ABEL
Recoupnent Type 1).
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2. Over paynents caused by non-intentional client error (ABEL
Recoupnent Type 2).

3. Advance paynent for shelter, fuel, and/or utilities (ABEL
Recoupnent Type 3).

4, Overpaynents occasioned or caused by the recipient's
willful wthholding of information concerning inconme or
resources (ABEL Recouprment Type 4 - Intentional Program
Vi ol ation). The term "Intentional Program Violation"
general ly pertains to the Food Stanp Program For public
assi stance purposes, this code should only be used in cases
where fraud has occurred as deternined through |ega
proceedings or where a recipient voluntarily admts and
attests that fraud has been comm tted.

5. Over paynents caused by |V-D paynents being issued in error
(ABEL Recoupnent Type 5).

6. Overpaynents caused when a landlord evicts a recipient and
keeps the security deposit. This action my be due to
either non paynent of rent or client caused damages. The
over paynent includes allowances which are granted for
finders' or brokers' fees and/or noving expenses due to
evi ction (ABEL Recoupnent Type 6).

The Inconme Maintenance worker nust identify the type of

recoupnent action being planned and send the appropriate

mandat ory notice as specified in 89 ADM 21

B. Noti ce of Adverse Action for Recoupnent of Overpaynents

Whenever any adjustnent in grant is nmade due to the recoupnent

of an overpaynent, the appropriate nandated notice nust be

annot ated as foll ows:

1. t he recoupnent box nust be checked;

2. the reason for the recoupnent nust be expl ai ned;

3. the anount and the period of tine the reduced paynment will
be in effect must be indicated;

4, t he proposed rate of recoupnent nust be indicated;

5 the effective date of the recoupnent nust be indicated;

A sanpl e DSS-4015 notice annotated for the inplementation of a

recoupnent is attached. It is strongly recomrended that only

one recoupnment be inplenmented at a tine.
C. Det er mi ni ng Undue Hardship

Any reduction in the public assistance grant wll cause a
har dshi p. An undue hardship occurs when a client is faced with
the situation that incone does not allow for enough to eat, to
pay for shelter, to pay for utilities, to clothe and purchase
personal incidentals for the client's children or to pay for
extraordi nary nedical needs that are not covered by Medi caid.
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It is the responsibility of the client who clains undue hardship
will occur, or wll becone nore severe, to submit verified
evi dence to support the claim The worker is responsible for
notifying the client, whenever a client clainms undue hardship
of the kinds of docunents necessary to support the claim of
undue hardshi p. These docunents woul d incl ude:

1. three nonths of utility bills;

2. three nonths of fuel bills;

3. rent receipts where the ampunt paid exceeds the
maxi mum shel ter all owance;

4, evidence of the need to purchase itens to neet a

health condition as verified by a doctor or other
heal th professional where these needs are not covered

by Medi cai d.
To determ ne whether or not a recoupnent wll cause undue
har dshi p, the worker nmust determine the following items of

expendi t ures:
1. Expenses

a. Unmet Food Needs. The unnet food needs of the client
are determ ned by deducting the value of food stanps
actually received by the client from the USDA s
Thrifty Food Plan by famly size. The difference
equal s the unnmet food needs for wundue hardship
pur poses only.

Thrifty Food Plan schedul e effective Cctober 1, 1989.

1 person = $ 99 6 people = $472
2 people = $182 7 people = $521
3 people = $260 8 people = $596
4 people = $331 9 people = $671
5 people = $393 10 people = $746

NOTE: The Thrifty Food Plan is updated in October
of each year. The nost recent Thrifty Food
Pl an nmust be wused in the wundue hardship
cal cul ati ons.

b. Shelter obligation as verified.

C. Average of utility costs incurred for last three
nont hs.

d. Average of fuel costs incurred for |ast three nonths.

NOTE: These anounts (a,b,c,d) should be included as
itenms of expense whether or not they have
actually been paid and whether or not they are
restricted to a vendor
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e. Cothing and personal incidentals for children at
$25.00 per nmonth for each child.
f. Speci al Needs. Speci al needs are itens necessary to
neet a health condition as verified by a doctor or

other health professional when such needs are not

covered by Medicaid (e.g., air conditioner or air
filter for asthmatics; necessary over-the-counter
nedi ci nes or renedies).

Next, the worker nust determine the follow ng sources of

i ncone:

a. Amount of public assi stance gr ant (prior to
recoupnent);

b. Exenpt or di sregarded incong;

C. Al other income, including but not Iimted to, net
appl i cabl e incone, Social Security, VA child support
pass-t hrough paynents, contributions of any other
i ndividuals in the household with inconme (e.g., a non-
| egal |y responsi bl e relative), and all other
contributions to the PA househol d. SSI benefits
received by non-PA household nenbers mnust not be
counted as incone.

The worker must then conpare the totals of both the

necessary expenses and the sources of incone.

a. If the necessary expenses exceed i ncone, recoupnent at
5% nust be initiated.

b. If the total incone exceeds the total expenditures,

there is a nonthly average anpunt available and a
recoupnent can be applied. The worker nust deternine

based upon this average, how rmuch of a recoupnent can
be appli ed. This is done by dividing the nonthly
aver age amount available by the full PA needs,
(exclusive of JTPA, refrigerator rental, and
occupat i onal traini ng al | owances), to find the
percentage it represents. However, in no instance can
a recoupnent exceed 10% or be |less than 5% of the

total needs.

NOTE: The case should be examined at recertification
or when any change in circunmstances occurs to

determine if an increase or decrease of
recoupnment amount is warranted.

t he

NOTE: A recoupnent nmay be instituted for as |ong as

necessary to secure repaynment of

t he

over paynent or advance. However, in cases of
| arge overpaynents where the client has a valid



Dat e

Trans.

Cct ober 22, 1990

No. 90 ADM 39 Page No. 6

V.

VI,

undue hardship claim and only a mninmm5%
recoupnent can be applied, the district may, if
appropriate local resources exist, consider
encouraging the client to relocate to |ess
expensi ve housi ng or nay provi de noney
managenment servi ces.

Attachment B contains exanples of how an undue hardship
determ nation woul d be nade.

D. Docunent ati on of Recoupnents

1. Whenever a grant is being reduced for recoupnent purposes,
the foll owi ng nust be docunmented in the case record:

t he amount of such recoupnent;

the rate at which the recoupnent is being applied;
the effective date and period of such recoupnent; and
the reason for the recoupnent.

o0 T W

This docunentation can be acconplished by including a copy of
the ABEL budget in the case record.

MEDI CAL ASSI STANCE | MPLI CATI ONS

The undue hardshi p eval uati on procedures described in this Directive
are used only to determne the anount of a recoupnent to be applied
when Public Assistance has nade overpaynents or advance paynents to
an AR Since Medical Assistance does not provide cash benefits,
recoupnents are not used to recover Medical Assistance paynents.

Recoveries for Medical Assistance incorrectly or correctly paid are
made under limted circumnstances. The Medi cal Assi stance Reference
Cui de on page 435 offers a description of recoveries for Medica
Assi st ance.

ADDI TI ONAL | NFORVATI ON

You are remnded that cases of alleged fraud nust be processed in
accordance with Section 145 of the Social Services Law and Part 348
of Departnent regul ations.

EFFECTI VE DATE

This Directive is effective Novenber 1, 1990.

Gscar R Best, Jr.
Deputy Conm ssi oner
Di vi sion of | ncone M ntenance
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Exanple 1

Ms. Smith, nother of three, has requested an undue
hardship conference on a proposed |etter of reduction she
recei ved concerning a 10%reduction in her grant due to an
advance for rent to avoid eviction. She has received $600
to pay two nonths rent. Her rent is $300 per nonth without
heat and utilities. She resides in Suffolk County and uses
gas to heat her apartnent. The worker elicits the
followi ng information:

Nunber in famly = 4
Rent = $300 Heat and
Uilities
not incl uded
Uilities = $ 60 (aver age of
| ast three
nonths bills)
Fuel = $ 90 (aver age of
| ast three

nonths bills)
Verified Medica

Expenses = $ O
Unnet Food Needs = $113 (food needs
for 4 per
Thrifty Food
Plan ($331)
m nus the
val ue of food
st anps recei v-
ed for 4
($218) = $113)
Public Assistance Grant = $733
Wir ksheet

Expenses I ncone

Unmet Food Needs $113 Publ i ¢ Assi stance

Rent $300 Grant and

Needs $733

Uilities $ 60 Exenpt Incone $ O

Fuel $ 90 O her Incone $ O

d ot hi ng/ Per sonal Liquid

Incidentals for three Resour ces $ 0

Children @$25/Child $ 75

Verified Medica

Expenses $ 0

TOTAL EXPENSES $638 TOTAL | NCOVE $733

Income is greater than expenses by $95. Since $95.00

represents 13% of the $733.00 PA needs, the worker can
recoup at the maxi numrate of 10% or $73. 30 per nonth.
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Exanpl e 2

M's. Jones, nother of one, has requested an undue hardship
conference on a proposed |letter of reduction she received
concerning a 10%reduction in her grant due to an advance
utility allowance she received in the amount of $400. Ms.
Jones resides in Suffolk County and pays $275.00 per nonth
inrent without heat and utilities. She uses gas to heat
her apartnent. The wor ker elicits the follow ng
information from Ms. Jones:

Nunber in Famly

Rent $275 heat and utilities
not i ncl uded

Uilities = $ 50 (average of last three
nonths bills)

Fuel = $ 75 (average of last three
nonths bills)

Verified Medical = $ 40 nonth extra (Ms. Jones

Expenses shows doctor's statenent

requiring over t he
count er medi ci nes; she
al so has receipts
proving the anount she
spends) .

Unnet Food Needs = $ 67 (food needs for 2 per

Thrifty Food Plan ($182)
m nus the val ue of food
stanps received for

2 ($115) = $67)

Publ i c Assistance Grant = $549
Wor ksheet

Expenses I ncone
Unrmet Food Needs $ 67 Publ i ¢ Assi st ance
Rent $275 Grant and

Needs $549
Uilities $ 50 Exenpt Incone $ O
Fuel $ 75 O her | ncone $ 0
d ot hi ng/ Per sonal Liquid
I ncidentals for one Resour ces $ 0
Child @%$25/Child $ 25
Verified Medica
Expenses $ 40
TOTAL EXPENSES $532 TOTAL | NCOVE $549
Income is greater than expenses by $17.00. Since $17.00

represents 3.1% of the $549.00 PA needs, the worker is
limted to the mnimumrate of 5% or $27.45 per nonth.



ATTACHVENT B
Page 3 of 3

Exanpl e 3

M. Adans, father of four, has requested an undue hardship
conference on a proposed letter of reduction he received
concerning a 10% reduction in his grant due to an advance
for shelter expenses to avoid foreclosure. He has received

$700 to pay two nonths nortgage paynents. His nmortgage is
$350 per nonth. He resides in Erie County and uses oil to
heat his hone. The worker elicits t he fol | owi ng

i nformati on:

Nunber in famly = 6

Mor t gage = $350

Uilities = $ 80 (average of | ast
three bills)

Fuel = $120 (average of | ast

three bills)

$ O

$144 (food needs for 6
per Thrifty Food
Plan $472) m nus
the value of food
stanps received for
6 ($328) = $144)

$366

$300 (U B)

$200 (NPA Contri buti on)

Verified Medi cal Expenses
Unmet Food Needs

Publ i ¢ Assi stance G ant
O her | ncone

Wir ksheet

Expenses I ncone

Unmet Food needs $144 Publ i ¢ Assi stance

Mor t gage $350 G ant $366

Uilities $ 80 Exenpt | ncone $ O

Fuel $120 O her Incone (M.

d ot hi ng/ Per sonal Adans receives $300

Incidentals for 4 per nmonth in

Chil dren @25/ child $100 Unenpl oynent | nsur -

verified Medical ance Benefits) $300

Expenses $ 0 NPA Contri bution $200

Tot al Expenses $794 Total Incone $866
(Public Assistance Needs
are $866)

Income is greater than expenses by $72.00. Since $72.00
represents 8.3% of the $866. 00 PA Needs, the worker my
recoup at no nore than 8.3% of the PA Needs or $72.00 per
nont h.



